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SUMMARY

The Appellate Division, Second Department, reversed portions of a Supreme Court, Kings County,
order granting summary judgment to an obstetrician, her practice, and a medical center in a medical
malpractice action. The court held that the defendants failed to establish prima facie entitlement to
judgment because their expert submissions did not address specific malpractice allegations or
eliminate triable issues concerning labor induction, vacuum extraction, cesarean delivery, hospital staff

negligence, and causation. The court also reversed the dismissal of derivative loss-of-services claims.
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DISPOSITION reversed

PROCEDURAL POSTURE Plaintiffs appealed from an order granting separate defendants'

motions for summary judgment dismissing the medical-malpractice

and loss-of-services causes of action against them.

STANDARD OF REVIEW Summary judgment is appropriate only where the moving party
establishes entitlement to judgment as a matter of law. In a medical-
malpractice action, the defendant must establish prima facie that there
was no departure from accepted medical practice or that any departure
was not a proximate cause of injury; the defendant must address and
rebut the specific malpractice allegations in the complaint and bill of

particulars.

PRECEDENTIAL VALUE Published intermediate appellate decision



PARTIES J.L., etc., et al. v. Elaine Sklar, etc., et al., Boro Park Obstetrics and
Gynecology, P.C., Maimonides Medical Center

TOPICS

medical malpractice  professional negligence  standard of care = standard of review  appellate procedure

PRACTICE AREAS

medical malpractice  healthlaw  torts  appellate procedure

QUESTIONS PRESENTED

1. Whether Sklar and Boro Park established prima facie entitlement to summary judgment on the medical-
malpractice claims by demonstrating no departure from accepted medical practice or no proximate

causation.

2. Whether Maimonides established prima facie entitlement to summary judgment by eliminating triable

issues concerning independent negligence by its employees and proximate causation.

3. Whether the derivative loss-of-services claims should also be dismissed on summary judgment.

HOLDINGS

1. Sklar and Boro Park failed to establish prima facie entitlement to judgment as a matter of law because
their expert affirmation did not address specific malpractice allegations and did not eliminate triable
issues concerning the medication dosage, vacuum extraction, possible need for emergency cesarean

section, and proximate causation.

2. Maimonides failed to establish prima facie entitlement to summary judgment because its experts did not
eliminate triable issues concerning independent negligent acts by hospital staff, and its neonatologist's

affirmation was conclusory and insufficient.

3. The loss-of-services claims also should not have been dismissed because they are derivative and the

medical-malpractice claims against the defendants remained viable.

KEY QUOTATIONS

“The elements of a medical malpractice cause of action are a deviation or departure from accepted

community standards of practice, and that such departure was a proximate cause of the plaintiff's injuries”

(*1)

“In moving for summary judgment dismissing a cause of action alleging medical malpractice, a defendant
must establish, prima facie, that there was no departure or deviation from the accepted standard of care or

that such departure or deviation was not a proximate cause of any injury to the plaintiff” ([*1])

“In order to sustain this prima facie burden, the defendant must address and rebut any specific allegations of

malpractice set forth in the plaintiff's complaint and bill of particulars” ([*1])



“Although, generally, a hospital cannot be held vicariously liable for the negligence of a private attending
physician, concurrent liability will be imposed where, inter alia, a hospital's employees commit independent
acts of negligence” ([*1])

FACTUAL BACKGROUND

The plaintiffs alleged that Elaine Sklar, Boro Park Obstetrics and Gynecology, P.C., and Maimonides Medical
Center deviated from accepted medical practice during the mother's labor and the infant plaintiff's delivery at
Maimonides. The alleged departures included ordering an improper medication dosage to induce labor and
attempting vacuum extraction instead of performing an emergency cesarean section despite indications of uterine
tachysystole. Plaintiffs alleged resulting injuries to both the mother and the infant plaintiff, as well as derivative

loss-of-services claims.

PROCEDURAL HISTORY

Plaintiffs commenced an action alleging medical malpractice arising from labor and delivery at Maimonides
Medical Center. Elaine Sklar and Boro Park Obstetrics and Gynecology, P.C., and separately Maimonides
Medical Center, moved for summary judgment. The Supreme Court, Kings County, granted the challenged

branches of the motions, and the Appellate Division reversed insofar as appealed from and denied those
branches.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The challenged branches of the separate summary-judgment motions by Sklar and Boro Park, and by

Maimonides, are denied. The opinion does not state additional remand instructions.
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