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SUMMARY

The Appellate Division, First Department unanimously affirmed a judgment awarding damages and
declaratory and injunctive relief to the tenant in a lease dispute. The court addressed the lease's audit
limitations, gross-sales calculations, use of premises, shared facilities and equipment, alterations,

signage, repairs, and related contractual rights.
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QUESTIONS PRESENTED

1. Whether the lease limited the landlord's right to audit the tenant's gross sales and demand supporting

records to the preceding one-year period.

2. Whether service charges paid directly to employees of the tenant's affiliate were excluded from gross

sales under the lease.

3. Whether the tenant could redact tax-return information unrelated to gross sales before producing the

returns.

4. Whether the trial court properly enforced the lease's arbitration procedure for allocating facade-repair

costs.

5. Whether the tenant's annually renewable use of the premises on 17 Wednesdays required the landlord's

consent and whether the landlord could terminate the lease without a notice to cure.

6. Whether the lease made the tenant's use subordinate to the landlord's use for all purposes and whether
the tenant acquired nonexclusive rights to specified areas through improvements and the landlord's

acquiescence.

7. Whether the landlord was entitled to use the tenant affiliate's lighting and audiovisual equipment, object
to minor nonstructural alterations, erect signs without permission, or require additional auditorium setup

beyond the lease.

HOLDINGS

1. Sections 3.5(E) and (G) of the lease limited the landlord's audit of the tenant's gross sales and supporting
documents to the preceding one-year period; after that period, the landlord could no longer challenge the

tenant's gross-sales calculation or the sufficiency of documents for that year.

2. The landlord's challenge to amounts allegedly underreported through payments to the tenant's affiliate
was also limited to the lease's one-year audit period, and service charges paid directly to the affiliate's

employees were excluded from gross sales under section 3.5(D)(ii).

3. The tenant was required to provide relevant third-party payroll records for future audits but could not be
compelled to produce them for audits of earlier years, and the tenant could redact tax-return information

unrelated to gross sales.

4. The tenant's future use of the premises on 17 Wednesdays per year required the landlord's consent; the
landlord could not terminate the lease on that basis without serving a notice to cure; and the tenant's use

was not an incurable defect on the record presented.



5. The lease did not make the tenant's use subordinate to the landlord's use for all purposes; the tenant
acquired a nonexclusive right to occupy specified areas based on improvements and acquiescence; the
landlord had no right under the lease to use the affiliate's newly installed audiovisual equipment; minor
nonstructural alterations and repairs were properly rejected as a basis for relief; and the injunction

concerning signs and the auditorium setup was properly upheld.

KEY QUOTATIONS

“These provisions support the trial court's conclusion that, after the one-year period, the landlord no longer
has a right under the lease to challenge the tenant's calculation of gross sales or the sufficiency of the

documents provided for that year.” ([*1])

“While broad, these sections demonstrate that defendant is not entitled to records or information contained

within documents beyond those specifically relevant to gross sales.” ([*2])

FACTUAL BACKGROUND

The parties' lease governed a commercial tenancy and included provisions limiting the landlord's audits of the
tenant's gross sales, defining gross sales, regulating access to records, and addressing use of the premises,
alterations, signs, equipment, and repairs. The tenant and landlord disputed audit demands, alleged
underreporting involving an affiliate, use of the premises on Wednesdays, operation of a reading room, rights to
certain storage and office areas, equipment use, alterations, signage, and facade-repair costs. The trial court
awarded the tenant damages, declaratory relief, and injunctive relief, and rejected portions of the landlord's

counterclaims.

PROCEDURAL HISTORY

Supreme Court, New York County, after a nonjury trial, granted plaintiff's claims in part and denied defendant's
counterclaims in part. The court entered an order on October 26, 2023, and a judgment on January 26, 2024.
Defendant appealed, and the Appellate Division unanimously affirmed the judgment to the extent appealed from,

with costs.
DISPOSITION

affirmed
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