UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, SOUTHERN DIVISION

Marko Larcharr McGee v. Jeff Tanner

No. 2:25-CV-10414-TGB-APP - No. No. 2:25-CV-10414-TGB-APP - Decided February 26, 2026

SUMMARY

The United States District Court for the Eastern District of Michigan denied Marko Larcharr McGee’s

petition for a writ of habeas corpus under 28 U.S.C. § 2254. The court held that the exclusion of a

Facebook message concerning the victim’s alleged intent was not an unreasonable application of

clearly established federal law and that McGee’s prosecutorial-misconduct claim was procedurally

defaulted. The court denied the petition with prejudice and denied a certificate of appealability.
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Petition for a writ of habeas corpus under 28 U.S.C. § 2254 following
a Michigan state-court jury conviction and affirmance on direct

appeal.

Under 28 U.S.C. § 2254(d), federal habeas relief is unavailable for
claims adjudicated on the merits in state court unless the state decision
was contrary to, or involved an unreasonable application of, clearly
established Supreme Court law, or was based on an unreasonable
determination of the facts. State factual findings are presumed correct
under 28 U.S.C. § 2254(e)(1). Procedurally defaulted claims are
barred absent cause and actual prejudice or a fundamental miscarriage

of justice.
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QUESTIONS PRESENTED

1. Whether exclusion of the Facebook message violated McGee's federal constitutional right to present a

complete defense.

2. Whether the prosecutor committed misconduct by repeatedly referring to McGee's prior assault

conviction in proving the felon-in-possession charge.

3. Whether the prosecutorial-misconduct claim was procedurally defaulted because McGee failed to object

at trial and failed to exhaust an ineffective-assistance claim as cause.

4. Whether McGee was entitled to a certificate of appealability.

HOLDINGS

1. The exclusion of the Facebook message did not violate McGee's constitutional right to present a
complete defense because the evidence was unreliable, multilayered hearsay and its exclusion was

neither arbitrary nor disproportionate to the legitimate interest in enforcing evidentiary rules.

2. The prosecutorial-misconduct claim was procedurally defaulted because McGee failed to make a
contemporaneous objection, the Michigan Court of Appeals relied on that failure, and McGee did not

establish cause, prejudice, or actual innocence to excuse the default.

3. A certificate of appealability was denied because reasonable jurists would not debate the district court's

conclusion that McGee was not entitled to habeas relief.

KEY QUOTATIONS

“Trial court errors in state procedure or evidentiary law do not rise to the level of federal constitutional
claims warranting relief in a habeas action, unless the error renders the proceeding so fundamentally unfair

as to deprive the petitioner of due process under the Fourteenth Amendment.” (8)

“The exclusion of defense evidence violates a defendant’s constitutional right to present a defense only where
it is ‘arbitrary’ or ‘disproportionate’; that is, where ‘important defense evidence’is excluded without serving

‘any legitimate interests’ or in a manner that is ‘disproportionate to the ends that [the rationale for exclusion
is] asserted to promote.’” (9)

“The miscarriage of justice exception requires a showing that a constitutional violation probably resulted in

the conviction of one who is actually innocent.” (15)



FACTUAL BACKGROUND

McGee was convicted after a jury trial of killing Diabulo White and related firearm, weapons, and resisting-
arrest offenses. McGee testified that White confronted him at his doorway, attacked him with a gun and hammer,
and that McGee struck White in self-defense; afterward, McGee moved White's body and vehicle and gave
police several differing accounts before confessing that he acted in self-defense. At trial, the court excluded a
Facebook message reporting that White had planned to kill McGee because the message contained multiple
layers of hearsay and lacked a reliable foundation. The prosecution also introduced McGee's 1994 conviction for

assault with intent to do great bodily harm to establish the felon-in-possession charge.

PROCEDURAL HISTORY

McGee was convicted in the Calhoun County Circuit Court of first-degree murder and several firearm, weapons,
and resisting-arrest offenses, and received a mandatory life sentence for murder. The Michigan Court of Appeals
affirmed, and the Michigan Supreme Court denied leave to appeal. McGee then filed this federal habeas petition
without pursuing state collateral review. The district court denied the petition with prejudice and denied a

certificate of appealability.
DISPOSITION
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