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OPINION

HARRELL, J.

HARRELL, J. Gerald Isadore Katz, an attorney admitted to practice in Maryland on 2 June 1983,
was charged by criminal information on 18 June 2010 in the Circuit Court for Anne Arundel
County with willful failure to file Maryland state income tax returns for 2004 and 2005.1 On 20
August 2010, he entered a guilty plea to both counts. A judgment of conviction was rendered on
13 January 2011.

Katz was sentenced to three years’ imprisonment on each count, all suspended, five years’
supervised probation, restitution of $713,957.80, and 100 hours of community service at a pro
bono legal services corporation or entity.

On the day of sentencing, Katz and the Maryland Comptroller’s Office entered into a settlement
agreement for the payment of taxes, interest, and penalties owed by Katz for 1992 through 2009,
the more limited specific years underlying the criminal charges notwithstanding. Katz, through
counsel, sought modification of his sentence two months later.

The Circuit Court granted his motion on 22 September 2011, vacated the sentence and entered
probation before judgment on the two counts of failure to file, with the original suspended
sentence remaining in effect. We are not informed that the modification of sentence had any effect
on the agreement with the Comptroller. Being made aware of Katz’s initial convictions, the
jurisdictions in which Katz was admitted to practice law (other than Maryland) took interlocutory
and/or formal disciplinary actions.

The first to act, Virginia, suspended him for six months, effective 30 September 2011.2 The next
to act, the U.S. District Court for the District of Maryland, entered an *312order on 18 January
2012 suspending Katz for one year.3,4 The Court of Appeals of the District of Columbia was next
to act.5 In its 7 June 2012 order, the court suspended Katz for six months, effective 11 May 2012,
based on its principles of reciprocal discipline relative to the Virginia Bar’s proceedings.6, 7
Jumping on the band wagon, the U.S. District Court for the District of Columbia, by order of 21
June 2012, suspended Katz for one year, effective 14 February 2011 (consistent with the date of
the original interlocutory suspension order of the U.S. District Court for the District of
Maryland).8 The final court to act to discipline Katz so far, the U.S. Court of Federal Claims,
suspended Katz for one year, by order of 18 June 2012, which order also made the suspension



effective nunc pro tunc as of 14 February 2011, based on the Maryland federal courts’ actions.9
Other than Maryland, the only other court where a final disciplinary action decision is pending as
of oral argument in the present case is the U.S. Court of Appeals for the District of Columbia
Circuit.

Although that court, by order of 16 March 2011, suspended Katz pending its final action, the
matter remains *313pending,10 which brings us to Maryland’s response to Katz’s misconduct.
Maryland Bar Counsel filed, on 22 March 2012, this reciprocal discipline petition for disciplinary
or remedial action. Katz’s misconduct forming the predicate of the petition was his willful failure
to file Maryland tax returns for 2004 and 2005.

It was asserted that such misconduct violated the following provisions of the Maryland Lawyers’
Rules of Professional Conduct (“MLRPC”), as adopted in Maryland Rule 16-812. Rule 8.4
Misconduct. It is professional misconduct for a lawyer to: (a) violate or attempt to violate the
Maryland Lawyers’ Rules of Professional Conduct, knowingly assist or induce another to do so, or
do so through the acts of another; (b) commit a criminal act that reflects adversely on the lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects; (d) engage in conduct that is
prejudicial to the administration of justice.

The petition was brought as a reciprocal discipline matter, under Maryland Rules 16 — 773(b)
and 16-751(a)(2),11 because, although the misconduct related to failing to file Maryland tax
returns and the criminal prosecution occurred in Maryland, most of the other jurisdictions beat
Maryland to the punch in *314disciplining Katz for that misconduct. Bar Counsel, in its petition,
acknowledged awareness that, as of the time of filing the petition: (a) the Virginia Bar acted to
suspend Katz for six months; (b) the District of Columbia Court of Appeals suspended Katz,
pending final action on its case, and issued a show cause order why Katz should not be suspended
for six months in that jurisdiction; and (c) the U.S. District Court for the District of Maryland
suspended Katz for one year, effective 14 February 2011.

Bar Counsel did not specify in its petition what sanction it sought here. No interim suspension of
Katz was sought by Bar Counsel, pending final disposition of these proceedings. We issued a
show cause order, based on Virginia’s six-month suspension, requiring Katz to show cause
(pursuant to Maryland Rule 16-773(e))12 by 25 May 2012 why corresponding discipline should
not be imposed.

On 2 March 2012, Bar Counsel and Katz (through counsel) filed a joint petition for six-month
suspension by consent. The fundamental basis of the joint petition was that “a suspension of six
months is appropriate and within the range of sanctions this Court has imposed for similar
misconduct.” See, e.g., Attorney Grievance Commission v. Breschi, 340 Md. 590, 605, 677 A.2d
659 (1995) (lawyer suspended for six months for willfully failing to file federal tax returns in
1989 and 1990). *315Consistent with its views expressed in the joint petition for a six-month



suspension by consent, Bar Counsel filed on 17 May 2012 a response to our show cause order,
reiterating that he “does not believe he can demonstrate by clear and convincing evidence that any
of the exceptional circumstances set forth in Maryland Rule 16-773(e) exist,” and that he does not
oppose imposition of a six-month suspension “corresponding to the discipline [Katz] received
from the Virginia State Bar Disciplinary Board.” Bar Counsel distinguished the one-year
suspension imposed by the Maryland federal court on the basis that “the period incorporated time
during which [Katz] was suspended on an interim basis,” i.e., the interim suspension was made
effective nunc pro tunc to 14 February 2011, when the federal court suspended Katz upon learning
of his criminal convictions.

On 25 June 2012, this Court entered an order scheduling for argument before the Court the
question: Had this misconduct occurred in Maryland,[13] would the relevant cases of this Court
support a six-month suspension or something greater as reciprocal discipline? Bar Counsel and
Katz accepted our invitation to address this question through supplemental memoranda and
appeared for oral argument on 10 September 2012.

DISCUSSION Pursuant to Maryland Rule 16-773(g), in reciprocal discipline cases, the factual
findings and conclusions of the sister jurisdiction(s) are treated generally as conclusive evidence
of an attorney’s misconduct.14 Atty. Griev. Comm’n of *316Md. v. Gordon, 413 Md. 46, 55, 991
A.2d 51, 56 (2010); see Attorney Grievance v. Haas, 412 Md. 536, 988 A.2d 1033 (2010);
Attorney Grievance v. Whitehead, 390 Md. 663, 669, 890 A.2d 751, 754 (2006).

The introduction of such evidence does not preclude, however, the introduction of additional
evidence that shows “cause why no discipline or lesser discipline should be imposed.” Rule 16-
773(g). This Court, however, has the discretion to impose a discipline consistent with the sister
jurisdiction’s factual findings and conclusions,15 or to order a different or more serious alternative
based on the existence of “exceptional circumstances” under Rule 16-773(e).

Among other considerations in this Court’s calculus to impose reciprocal discipline, Rule 16-
773(e) precludes the order of identical reciprocal discipline when Bar Counsel or Katz present
clear and convincing evidence that “the imposition of corresponding discipline would result in
grave injustice” or that the attorney’s misconduct “warrants substantially different discipline in
this State,” in addition to other exceptions.16 If any of these exceptions exist, the Court may
*317impose discipline consistent with the original jurisdiction’s sanction.

Whitehead, 390 Md. at 670, 890 A.2d at 755. Rule 16-773(f) does not require us to impose
identical discipline; rather, the rule states that we may impose “corresponding discipline.” Id. at
669, 890 A.2d at 755. In the present case, Bar Counsel and Katz maintain that Virginia’s six-
month suspension is “consistent” with our precedent. That appears to be true, as far as it goes.



This Court, however, has the long-established duty to impose discipline that is consistent with our
attorney disciplinary jurisprudence by assessing, independently, the propriety of the sanction
imposed by a sister jurisdiction, as well as the sanction recommended by Bar Counsel. Attorney
Grievance Comm’n v. Cafferty, 376 Md. 700, 727, 831 A.2d 1042, 1058 (2003); see Whitehead,
390 Md. at 669, 890 A.2d at 755 (noting that it is “within the Court’s discretion as to which
sanction should be imposed upon the attorney”).

As a result, the sanction imposed will depend not only on the decision of the sister jurisdiction,
but also on the specific facts of each case, balanced against Maryland precedent. Gordon, 413 Md.
at 56, 991 A.2d at 57.

The central issue in this case is what “sanction a lawyer in Maryland could expect in response to
similar conduct, were it to have occurred in Maryland.” Gordon, 413 Md. at 56, 991 A.2d at 57
(emphasis added). To determine what discipline is reciprocal, we must identify and examine the
sanctions imposed in factually-similar Maryland cases. Id. at 57, 991 A.2d at 57. “Many kinds of
illegal conduct reflect adversely on fitness to practice law, such as... the offense of willful failure
to file an income tax return[,]” because “[b]y willfully failing to file his tax returns, a lawyer
appears to the public to be placing himself above [the] law.” Attorney Grievance Comm’n v.
Atkinson, 357 Md. at 652, 745 A.2d 1086, 1089-90 (2000); Attorney Grievance Comm’n v.
Baldwin, 308 Md. 397, 408, 519 A.2d 1291, 1297 (1987).

The intention and motive of the attorney are important considerations in determining the
*318appropriate sanction for failure to file income tax returns. Atkinson, 357 Md. at 656-57, 745
A.2d at 1092. In failure to file cases, an intentional and voluntary violation of a known legal duty
is sufficient to constitute a willful failure to file, while a deceitful or fraudulent motive is not
necessary, but is a relevant factor in deciding the severity of the sanction for such misconduct.

Attorney Grievance Comm’n v. Tayback, 378 Md. 578, 589, 837 A.2d, 158, 165 (2003); Attorney
Grievance Comm’n v. Thompson, 376 Md. 500, 514-15 n. 6, 830 A.2d 474, 483 n. 6 (2003); see
Attorney Grievance Comm’n v. Breschi, 340 Md. 590, 602, 667 A.2d 659, 666 (1995) (noting that
our line of “failure to file” cases has produced diverse sanctions over the years because the
attorney’s motive is deceitful in some cases, but in others is not).

Maryland lawyers and the citizenry are best served when “consistent dispositions for similar
misconduct” are imposed. Cafferty, 376 Md. at 727, 831 A.2d at 1058; see Attorney Grievance
Comm’n v. Myers, 333 Md. 440, 447, 635 A.2d 1315, 1318 (1994) (stating that “the public
interest is served when this Court imposes a sanction which demonstrates to members of the legal
profession the type of conduct that will not be tolerated”).

We have held previously that suspension from the practice of law is a suitable sanction for an
attorney who has failed willfully to file federal or state income taxes, but done so without



fraudulent intent. See, e.g., Attorney Grievance Comm’n v. O’Toole, 379 Md. 595, 617-18, 843
A.2d 50, 63-64 (2004) (suspending attorney for 30 days for failing to file Maryland withholding
tax forms for his professional corporation and for failing to file individual federal and state
income tax returns for three years); Tayback, 378 Md. at 578-95, 837 A.2d at 158-68 (willful
failure to file timely federal and state income tax returns from 1987-89 and 1990-93, coupled with
a guilty plea in federal court to one count of willful failure to file a federal return for 1993;
although the Court rejected Tayback’s mitigation evidence, it did sustain his exceptions to
violations of MLRPC 8.4(c) and (d), leaving an 8.4(b) violation intact); Attorney Grievance
Comm’n v. Clark, 363 Md. 169, 184-85, 767 A.2d 865, 873-74 (2001) *319(imposing indefinite
suspension with immediate right to reapply provided the attorney demonstrated good standing
with respect to his tax obligations); Attorney Grievance Comm’n v. Gilland, 293 Md. 316, 321-22,
443 A.2d 603, 606-607 (1982) (suspending attorney for two years for willful failure to file federal
income taxes); Attorney Grievance Comm’n v. Walman, 280 Md. 453, 466, 374 A.2d 354, 362
(1977) (three-year suspension given to attorney who was convicted of one count of failing to file
his federal income tax returns).

Two particular cases in our precedent illustrate the fact-specific assessment we make in
determining the proper sanction in willful failure to file cases when no fraudulent intent is found.
First, in Atkinson, where the attorney failed willfully to file her federal income tax returns for
eleven years, without fraudulent intent, and cooperated with the Internal Revenue Service to reach
a payment plan to discharge a tax obligation of over $90,000, we held that the appropriate
sanction was an indefinite suspension, with the right to reapply within one year.

357 Md. at 648-50, 745 A.2d at 1087-88. We noted that, although an attorney’s after-the-fact
cooperation with the authorities is commendable, such cooperation does not “ ‘serve to palliate the
evil of his [or her] offense.’ ” Id. at 658, 745 A.2d at 1092 (quoting Attorney Grievance Comm’n
v. Casalino, 335 Md. 446, 452, 644 A.2d 43, 46 (1994) (citation omitted)).

In determining the proper sanction, we considered the fact that no criminal prosecution occurred,
and that this was Atkinson’s first formal professional misconduct encounter. Id. at 656-59, 745
A.2d at 1092-93. In contrast, this Court held that a six-month suspension was the appropriate
discipline in Breschi, where Breschi pled guilty and was sentenced to probation for failing to file
his federal 1989 tax return, and was ordered to pay all tax obligations for 1989, plus interest and
penalties, according to a payment schedule agreed to by Breschi and the probation department.

340 Md. at 594, 667 A.2d at 661. Breschi failed to file his 1990 federal tax return as well, but
those taxes, interest, and penalties had been paid. Id. We commented specifically that, although
Breschi had not been prosecuted for *320failing to file the 1990 return, the absence of criminal
prosecution “does not necessarily mean [MLRPC 8.4(d) ] has not been violated” because there



was evidence to prosecute Bresehi criminally and Bresehi was aware of, yet did not meet, his legal
obligation to file and pay his taxes in 1990.

Id. at 601, 667 A.2d at 664. We noted further that repayment of tax obligations may “mitigate the
consequences of the illegal action, but does not mitigate the act itself____” Id. at 600, 667 A.2d at
664. We concluded, however, that Bresehi did not have a fraudulent intent in failing to file his tax
returns, and accepted responsibility for his misconduct. Id. at 604-605, 667 A.2d at 666.

During oral arguments in the present case, Bar Counsel maintained that for us to follow Virginia’s
six-month suspension would not result in a “grave injustice,” Maryland Rule 16-773(e)(3), and
that Katz’s misconduct did not warrant “substantially different discipline in this state.” Rule 16-
773(e)(4).

The failure to file tax returns, however, is a serious crime that reflects adversely on Katz’s fitness
as a lawyer. Although following Virginia’s closed-end six-month suspension may not result in a
“grave injustice” under Rule 16-773(e)(3), Katz’s conduct warrants “substantially different
discipline in this state.” Rule 16 — 773(e)(4); see Atkinson, 357 Md. at 652, 745 A.2d at 1089-90;
Baldwin, 308 Md. at 408, 519 A.2d at 1297.

We must consider the facts and circumstances of the specific case in light of our precedent, in
order “not to punish the errant attorney, but rather... to maintain public trust in the legal profession
by demonstrating intolerance for unprofessional conduct.” Brescki, 340 Md. at 602, 667 A.2d at
665; Myers, 333 Md. at 446-47, 635 A.2d at 1318. Following his six-month suspension from the
Virginia bar, Katz has been suspended in four other jurisdictions, including the Court of Appeals
of the District of Columbia, the U.S. District Court for the District of Columbia, the U.S. District
Court for the District of Maryland, and the U.S. Court of Federal Claims.

He has been reinstated in each of these jurisdictions (or apparently will be in short order), saving
the *321U.S. Court of Appeals for the District of Columbia Circuit, in which court the disciplinary
matter remains pending at this time.

We are told that Katz has been consistent and current in meeting his obligations under the
payment agreement for all taxes, penalties, and interests owed to the State of Maryland and
according to the conditions of his probation of his now-stayed criminal conviction for his
misconduct. His misconduct, though serious, appears not to have involved fraudulent intent.17
Although Katz’s repayment of his tax obligations does not mitigate his misconduct, his lack of
fraudulent intent and his acceptance of responsibility for his actions before the Maryland
Comptroller and the Attorney Grievance Commission, like the attorney’s cooperation with the
authorities in Breschi, are relevant to our determination of the proper sanction.

Atkinson, 357 Md. at 658, 745 A.2d at 1092; Breschi, 340 Md. at 604-605, 667 A.2d at 666.
Lastly, but also significant, is that, apart from this misconduct, Katz has had an otherwise



successful and ethically uneventful history as an attorney. All of this taken into account, we hold
that the *322appropriate reciprocal sanction in Maryland is an indefinite suspension, with the right
to apply for reinstatement at such time as Katz is readmitted to practice before each of the other
jurisdictions, save the U.S. Court of Appeals for the District of Columbia Circuit, which have
disciplined previously for the misconduct underlaying this case.

IT IS SO ORDERED. RESPONDENT SHALL PAY ALL COSTS AS TAXED BY THE CLERK
OF THIS COURT, INCLUDING THE COSTS OF ALL TRANSCRIPTS, PURSUANT TO
RULE 16-761 FOR WHICH SUM JUDGMENT IS ENTERED IN FAVOR OF THE ATTORNEY
GRIEVANCE COMMISSION OF MARYLAND AGAINST GERALD ISADORE KATZ.
BATTAGLIA, ADKINS, and BARBERA, JJ., dissent.. These charges were brought under
Md.Code (1988, 2010 Repl.

Vol), Tax-Gen. § 13-1001(d).. Katz was readmitted automatically in Virginia upon the expiration
of the six months.. The effective date of the suspension was made nunc pro tunc to 14 February
2011, the date the court suspended Katz initially, upon learning of the convictions, pending the
court's final decision.. Katz’s petition for reinstatement was granted on 2 May 2012..

Maryland Bar Counsel noted in the present reciprocal proceeding that the Court of Appeals of the
District of Columbia agreed to impose a six-month suspension on Katz, corresponding to the
Virginia action.. The Court of Appeals of the District of Columbia suspended Katz initially on 20
January 2012, pending its final disposition of the disciplinary matter.. Katz's counsel advised us at
oral argument that Katz has been readmitted by the Court of Appeals of the District of Columbia..

Katz’s counsel informed us at oral argument that Katz will be readmitted automatically once he
files an affidavit of compliance, an act he intends to perform "shortly.”. Katz informs us that his
eligibility for readmission to the Court of Claims’ Bar depends on filing a motion, which is in
progress.. Katz’s counsel advised us at oral argument that it could be an additional six months (or
longer), in his estimation, before final disposition by that court..

Rule 16-773(b) provides: "Petition in Court of Appeals. Upon receiving and verifying information
from any source that in another jurisdiction an attorney has been disciplined or placed on inactive
status based on incapacity, Bar Counsel may file a Petition for Disciplinary or Remedial Action in
the Court of Appeals pursuant to Rule 16-751(a)(2).” Under Rule 16 — 751 (a)(2), Bar Counsel
may file a Petition for Disciplinary or Remedial Action in the Court of Appeals for reciprocal
actions..

Maryland Rule 16-773(e) provides: (e) Exceptional circumstances. Reciprocal discipline shall not
be ordered if Bar Counsel or the attorney demonstrates by clear and convincing evidence that: (1)
the procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of
due process; (2) there was such infirmity of proof establishing the misconduct as to give rise to a



clear conviction that the Court, consistent with its duty, cannot accept as final the determination of
misconduct; (3) the imposition of corresponding discipline would result in grave injustice; (4) the
conduct established does not constitute misconduct in this State or it warrants substantially
different discipline in this State; or (5) the reason for inactive status no longer exists..

Of course, the misconduct "occurred” in Maryland, even though Katz’s primary law office and
geographical focus of his practice at the time of the failure to file Maryland returns was in
Virginia. Katz resided in Maryland, the tax return requirements were a matter of Maryland law,
and the criminal action was brought in a Maryland state court.. Rule 16-773(g) provides: (g)
Conclusive effect of adjudication. *316Except as provided in subsections (e)(1) and (e)(2) of this
Rule, a final adjudication in a disciplinary or remedial proceeding by another court, agency, or
tribunal that an attorney has been guilty of professional misconduct or is incapacitated is
conclusive evidence of that misconduct or incapacity in any proceeding under this Chapter.

The introduction of such evidence does not preclude the Commission or Bar Counsel from
introducing additional evidence or preclude the attorney from introducing evidence or otherwise
showing cause why no discipline or lesser discipline should be imposed.. This discretion is
authorized under Maryland Rule 16-773(f). That rule states that, [ujpon consideration of the
petition and any answer to the order to show cause, the Court of Appeals may immediately impose
corresponding discipline or inactive status... or may enter any other appropriate order.

The provisions of Rule 16-760 apply to an order under this section that disbars or suspends an
attorney or that places the attorney on inactive status. (Emphasis added.). The other factors
enumerated in Rule 16-773(e) are detailed above, but are not relevant to the present case because
(1) there was no deprivation of due process alleged in this case; and (2) there is no "infirmity of
proof,” in the present record, establishing the misconduct..

Although Virginia was the original jurisdiction to act in disciplining Katz, the Virginia State Bar
Disciplinary Board did not undertake a detailed analysis of Katz’s misconduct or why it selected a
six-month suspension as the sanction.

The report and recommendation of the U.S. District Court for the District of Maryland, however,
in its disciplinary proceeding against Katz, delved somewhat more deeply into explaining its
thinking. The court found that Katz's misconduct was a “serious crime” within the meaning of
Local Rule 705.2.a (2011), specifically designating Katz’s misconduct as “willful failure to file
income taxes.” In Re Gerald I. Katz, No. 11-mc-00073, 1, 3 (D.Md.

Jan. 18, 2012). Under Local Rule 705.2.a.i, a “serious crime” includes: any felony and any lesser
crime a necessary element of which, as determined by the statutory or common law definition of
such crime in the jurisdiction where the judgment was entered, involved false swearing,
misrepresentation, fraud, willful failure to file income tax returns, deceit, bribery, extortion,



misappropriation, theft, or an attempt or a conspiracy or solicitation of another to commit any of
the above.

(Emphasis added.) The court found that Katz’s criminal convictions did not consist of
"misrepresentation, fraud... [or] deceit.” In Re Gerald I. Katz, at 3. It is reasonable to deduce,
therefore, that the court did not find that Katz’s willful failure to file his Maryland tax returns
involved an element of fraud, deceit, or misrepresentation. Hence, fraudulent intent was not found
to be part of Katz's misconduct.
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