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SUMMARY

The New York Supreme Court, Appellate Division, Fourth Department affirmed an order classifying
Bradley B. Orlopp as a level three sex offender under the Sex Offender Registration Act. The court
held that assessing points under risk factors 5 and 6 did not constitute impermissible double counting
because the victim's age and physical helplessness were distinct considerations. The court also rejected

the downward-departure and ineffective-assistance claims.
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PROCEDURAL POSTURE Defendant appealed from an order of Wayne County Court
determining that he was a level-three risk under the Sex Offender
Registration Act.

STANDARD OF REVIEW The court reviewed the SORA risk-factor assessment and related legal

contentions on appeal. It also applied preservation principles to the
downward-departure claim and evaluated ineffective assistance by
considering the evidence, law, and circumstances of the representation

in totality and as of the time of representation.
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QUESTIONS PRESENTED

1. Whether assessing points under both SORA risk factor 5, concerning the victim's age, and risk factor 6,

concerning the victim's physical helplessness, constituted impermissible double counting.

2. Whether defendant preserved and established entitlement to a downward departure from the presumptive
SORA risk level.

3. Whether defendant was denied effective assistance of counsel during the SORA risk-level classification

proceeding.

HOLDINGS

1. Assessing points for the victim's age under risk factor 5 and for her physical helplessness because she
was asleep under risk factor 6 did not constitute impermissible double counting where the victim's
physical helplessness was independent of and not connected with her age.

2. Defendant's downward-departure claim was unpreserved because counsel made only legal arguments
and did not ask the court to exercise its discretion to depart from the Board's recommendation. In any
event, defendant failed to prove by a preponderance of the evidence a mitigating factor not adequately
accounted for by the guidelines.

3. Defendant received effective assistance of counsel.

KEY QUOTATIONS

“The assessment of points for both the age of the victim under risk factor 5 and the fact that she was asleep

and therefore physically helpless under risk factor 6 did not constitute impermissible double counting” (*1)

“A person who is asleep or unable to communicate as a result of voluntary intoxication is considered to be

physically helpless” (*1)

“failed to prove, by a preponderance of the evidence, a 'mitigating factor of a kind, or to a degree, that is

otherwise not adequately taken into account by the guidelines'” (*1)

“viewing the evidence, the law and the circumstances of this case in totality and as of the time of
representation, defendant received effective assistance of counsel” (*1)

FACTUAL BACKGROUND

Defendant was classified under SORA based in part on the victim's age and the fact that she was asleep and
physically helpless because of intoxication when the sexual contact occurred. Defendant argued that assessing
points under both risk factor 5 and risk factor 6 constituted impermissible double counting. He also sought a
downward departure based on the absence of prior sex-offense convictions, the lack of forcible compulsion, and
the victim's initial statement to police that the encounter was consensual.

PROCEDURAL HISTORY



Wayne County Court entered an order dated August 22, 2018, determining that defendant was a level-three risk
under SORA. Defendant appealed, challenging the assessment of points under risk factors 5 and 6, denial of a

downward departure, and the effectiveness of counsel. The Appellate Division unanimously affirmed.
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