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SUMMARY

The Appellate Division, Fourth Department, affirmed an order modifying custody and parenting time
to award the father sole legal and primary physical custody of the parties' child. The court held that the
mother's challenge to the change-of-circumstances requirement was unpreserved and, in any event,
that the father established changed circumstances and that the custody award was supported by a

sound and substantial basis in the record.
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PROCEDURAL POSTURE Respondent mother appealed from an order modifying the parties'

prior custody and parenting-time order and awarding petitioner father

sole legal and primary physical custody of their child.

STANDARD OF REVIEW The Appellate Division afforded great deference to Family Court's
credibility determinations and upheld the custody determination where

it had a sound and substantial basis in the record.

PRECEDENTIAL VALUE Published New York Appellate Division opinion
PARTIES Kim Ngyen Thi Tran v. David Cheung
TOPICS

child custody  family law procedure  appellate procedure  preservation of error  standard of review



PRACTICE AREAS

Family law  Appellate procedure

QUESTIONS PRESENTED

1. Whether the mother's challenge to the father's failure to establish a change in circumstances was

preserved for appellate review.

2. Whether, notwithstanding the preservation issue, the father established a change in circumstances

sufficient to warrant review of the prior custody order.

3. Whether the record provided a sound and substantial basis for awarding the father sole legal and primary

physical custody as being in the child's best interests.

HOLDINGS

1. The mother's contention that the father failed to establish a change in circumstances warranting review

of the prior custody order was not preserved for appellate review.

2. Even assuming the issue was preserved, the father met his burden of establishing a change in
circumstances sufficient to warrant an inquiry into whether a change in custody was in the child's best

interests.

3. The award of sole legal and primary physical custody to the father was in the child's best interests and
was supported by a sound and substantial basis in the record.

KEY QUOTATIONS

“a change in circumstances sufficient to warrant an inquiry into whether a change in custody is in the best
interests of the child” (at 1)

“great deference to the determination of the hearing court with its superior ability to evaluate the credibility

of the testifying witnesses™ (at 1)

“a sound and substantial basis in the record supports Family Court's determination that an award to the

father of sole legal and primary physical custody was in the child's best interests” (at 1-2)

FACTUAL BACKGROUND

The parties' relationship had become acrimonious and had deteriorated since entry of their prior custody and
parenting-time order. The father established that the mother violated the existing order by failing to provide him
with the child's current address and educational and medical information. The mother also interfered with the

father's telephone access to the child.

PROCEDURAL HISTORY

Following a hearing in a Family Court Act article 6 proceeding, Family Court, Oneida County, entered an order
on April 16, 2024, modifying the prior custody order and awarding the father sole legal and primary physical
custody. The mother appealed, arguing, among other things, that the father had not established a change in



circumstances and that the custody award was not in the child's best interests. The Appellate Division

unanimously affirmed without costs.

DISPOSITION

affirmed
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