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SUMMARY

The South Dakota Supreme Court reviewed an inverse-condemnation action arising from the City of
Rapid City's use of deicer, which allegedly killed trees on the plaintiffs' property. The Court affirmed
summary judgment establishing the City's inverse-condemnation liability but reversed the trial court's
pretrial determination concerning the proper measure and permanence of damages, remanding for the
fact finder to determine whether the damage was temporary or permanent.
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PROCEDURAL POSTURE The City appealed several rulings in an inverse condemnation action,
and the Ruperts filed a notice of review concerning attorney fees and
summary judgment on their negligence and trespass claims.

STANDARD OF REVIEW Summary judgment is reviewed to determine whether there is a
genuine issue of material fact and whether the moving party is entitled
to judgment as a matter of law. Constitutional-right issues and
conclusions of law are reviewed de novo. A summary judgment ruling
will be affirmed if any legal basis supports it.
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QUESTIONS PRESENTED

1. Whether the Ruperts presented sufficient evidence that the City's conduct caused a peculiar injury to
their property, different in kind from injury suffered by the general public, to support inverse
condemnation.

2. Whether the trial court properly determined before trial that restoration and replacement costs, together
with loss-of-shade, ornamental, aesthetic, and enjoyment damages, were the proper measure of just
compensation.

3. Whether SDCL 21-35-23 authorizes an award of attorney fees in an inverse condemnation action.

4. Whether the Ruperts could recover separately under negligence or trespass theories for the same
governmental damaging of their property.

HOLDINGS

1. The Ruperts presented sufficient evidence that the City's deicer caused a peculiar injury to their property
that was different in kind, rather than merely degree, from any injury suffered by the general public.
Summary judgment establishing the City's inverse condemnation liability was therefore proper.

2. The trial court erred by deciding on summary judgment that the property damage was temporary and
that restoration and replacement costs were the proper measure of compensation. Whether the damage
was temporary or permanent was a fact question for the jury, and evidence of diminution in fair market
value should have been admitted.

3. SDCL 21-35-23 does not expressly authorize attorney fees in inverse condemnation actions. The Ruperts
were therefore not entitled to attorney fees under that statute, and the circuit court properly denied their
request.

4. When a governmental entity's authorized conduct constitutes a taking or damaging of property
compensable under Article VI, section 13 of the South Dakota Constitution, the landowner's exclusive
remedy is just compensation through inverse condemnation, not separate negligence or trespass
damages.

KEY QUOTATIONS

“Instead, the viability of a takings claim is dependent upon “situation-specific factual inquiries.”” (¶ 10)

“The landowner may generally only recover restoration costs if that amount does not exceed the diminution in
value of the property.” (¶ 27)

“Although we note that condemnation and inverse condemnation share some similarities, we will not apply
the terms interchangeably for purposes of awarding attorney fees under SDCL 21-35-23 without express



authority from the Legislature.” (¶ 38)

FACTUAL BACKGROUND

During the winters beginning no later than 2004-2005, Rapid City applied deicer to streets adjacent to the
Ruperts' property. Runoff allegedly entered the property and killed 42 mature pine trees and other vegetation.
Evidence showed that the damage was confined to the Ruperts' property, that comparable trees across the road
were healthy, and that sodium levels in the Ruperts' soil and foliage were significantly elevated. The City
intended to continue using the deicer, although a curb and gutter might prevent future runoff.

PROCEDURAL HISTORY

The Ruperts sued Rapid City after deicer runoff allegedly killed trees and vegetation on their property. The
circuit court granted the City summary judgment on the negligence and trespass claims, granted the Ruperts
summary judgment establishing liability on their inverse condemnation claim, and submitted only the amount of
just compensation to a jury. The jury awarded $126,530. The circuit court denied attorney fees and excluded
evidence concerning diminution in the property's fair market value. The Supreme Court affirmed liability on
inverse condemnation and the denial of attorney fees, but reversed the damages ruling and remanded for a new
trial on compensation.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for a new trial on the amount of just compensation. The jury must determine whether the damage to the
Ruperts' property was temporary or permanent. Evidence concerning the property's diminution in fair market
value before and after the damage must be admitted. If the damage is permanent, diminution in fair market value
is the measure; if temporary, reasonable restoration costs may be awarded only if they do not exceed diminution
in value.
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