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SUMMARY

The Vermont Supreme Court considered a dispute over the interpretation of a commercial lease’s cost-

of-living rent-adjustment provision. The court held that the provision was ambiguous when read as a

whole and that the parties’ course of performance was relevant to determining their intent. The court

affirmed summary judgment for the landlords and upheld the rent-calculation method used by the

parties during the lease term.
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1. Whether the lease's rent-increase provision was ambiguous when read as a whole and in light of the

surrounding circumstances.

2. Whether the court properly considered the parties' subsequent performance under the lease as extrinsic

evidence of their intent to interpret the ambiguous rent-increase provision.

3. Whether summary judgment for the landlords was proper under the interpretation based on the parties'

prior method of calculating rent increases.

4. Whether the landlords could seek a different, higher rent calculation on appeal without filing a cross-

appeal.

HOLDINGS

1. The rent-increase provision was ambiguous because its provisions were inconsistent about whether
annual increases were calculated from the basic rent or the previous year's rent, and because the lease

did not clearly identify what variable was subject to the four-percent cap.

2. Once the lease provision was found ambiguous, the court properly considered the parties' performance
under the contract, including their mutual acquiescence in the prior rent-calculation method, as evidence

of their intent.

3. The landlords could not seek to alter the trial court's order to obtain their proposed higher rent

calculation because they did not file a cross-appeal.

KEY QUOTATIONS

“Paragraph E cannot be excised from the rest of the contractual language on the calculation of the rent

increase because the contract “must be viewed in its entirety.”” (at 208)

“The lease language contains inconsistencies about how the yearly increase should be computed m — ® from

the basic rent or the previous year’s rent — and it is unclear how to apply the 4% cap.” (at 208)

“That evidence shows that both sides acquiesced for many years in calculating the rental increase using the
increased basic rent.” (at 209)

FACTUAL BACKGROUND

The parties were bound by a thirty-year commercial lease executed in 1987 that established a $26,500 annual
basic rent and provided for cost-of-living increases based on the Consumer Price Index, subject to a four-percent
annual cap. After tenant assumed the lease in 2007, the landlords calculated rent increases by applying the
annual CPI percentage change to the prior year's rent, and tenant paid the resulting rent from 2008 through 2012
without objection. In 2013, tenant challenged the landlords' calculation of the annual rent increase and sought a

lower rent based on a different interpretation of the lease.

PROCEDURAL HISTORY

Tenant, the successor lessee, sued for a declaration that its interpretation of the lease was correct and for
damages based on alleged overpaid rent. Both sides moved for summary judgment. The trial court found the

rent-increase provision highly ambiguous, considered the parties' performance under the lease, adopted the



calculation method used by the parties in prior years, and granted summary judgment to the landlords. The

Supreme Court of Vermont affirmed.
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