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SUMMARY

The Tennessee Supreme Court held that a non-manufacturing seller of asbestos-containing products

could be sued in strict liability under Tennessee Code Annotated section 29-28-106(b) because the

manufacturers were not subject to service of process due to bankruptcy-related automatic stays. The

Court also held that the trial court’s jury instruction improperly applied the learned intermediary

doctrine and incorrectly identified the employer, rather than the employee, as the consumer who

required a warning. Because the instructional error more probably than not affected the verdict, the

Court affirmed the Court of Appeals’ judgment reversing the trial court and remanded for a new trial.
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The Tennessee Supreme Court granted National Service Industries,
Inc.'s application for permission to appeal from the Court of Appeals,
which had reversed the jury verdict and remanded for a new trial in a

products-liability action.

Statutory interpretation and review of jury instructions are questions of
law reviewed de novo with no presumption of correctness. An
eIToneous jury instruction warrants reversal when it more probably

than not affected the judgment of the jury.
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QUESTIONS PRESENTED

1. Whether a non-manufacturing seller may be sued in strict liability under Tennessee Code Annotated
section 29-28-106(b) when the manufacturers of the products are not subject to service of process

because of bankruptcy-related automatic stays or channeling injunctions.

2. Whether the trial court committed reversible error by instructing the jury that the seller could not be
liable for failure to warn if DuPont, the employer, knew of the dangers or had received adequate

warnings.

3. Whether DuPont's knowledge of asbestos dangers made DuPont the sole cause in fact of Nye's injuries.

HOLDINGS

1. A non-manufacturing seller may be sued in strict liability when the product manufacturers are not
subject to service of process in Tennessee. The bankruptcy petitions, automatic stays, and confirmed-
plan channeling injunctions established that the relevant manufacturers were not subject to service of

process, satisfying the statutory prerequisite.

2. The learned intermediary doctrine does not apply to a products-liability action involving asbestos or
another highly toxic substance purchased by an employer and used by an employee in the workplace.

The employee, not the employer, is the consumer to whom the warning duty is directed.

3. Although the jury could consider DuPont's conduct in determining cause in fact, DuPont's knowledge of
asbestos dangers did not make DuPont the sole cause of Nye's injuries or eliminate North Brothers'

potential liability for failure to warn.

KEY QUOTATIONS

“a ‘claim’ arises when an individual is exposed pre-petition to a product or other conduct giving rise to an

injury, which underlies a ‘right to payment’ under the Bankruptcy Code.” (347 S.W.3d at 696)

“The learned intermediary doctrine does not apply in this case, and Mr. Nye, not DuPont, was the consumer.”
(347 S.W.3d at 706)

FACTUAL BACKGROUND

Hugh Todd Nye worked at DuPont's Chattanooga facility from 1948 to 1985 and was repeatedly exposed to
asbestos dust while inspecting equipment and cleaning debris from asbestos-containing insulation. He later
developed mesothelioma and died on August 1, 2006. North Brothers sold asbestos-containing insulation
products manufactured by companies that had entered bankruptcy proceedings or were protected by channeling
injunctions. Neither North Brothers nor DuPont warned Nye of the health risks, and expert evidence connected

his exposure to the products sold by North Brothers with his death.



PROCEDURAL HISTORY

Evelyn Nye sued National Service Industries, successor to North Brothers, and other manufacturers and sellers
for strict liability, negligence, and breach of warranty arising from her husband's occupational asbestos exposure.
The trial court entered summary judgment on the warranty claims and on sales before June 30, 1969, but allowed
the strict-liability claims to proceed. The jury found North Brothers at fault but found DuPont solely responsible
and awarded no damages. The Court of Appeals reversed and remanded for a new trial because of erroneous jury
instructions. The Tennessee Supreme Court affirmed the Court of Appeals, reversed the trial court's judgment,

and remanded for a new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court's judgment was reversed and the case was remanded for a new trial. Costs were assessed against

National Service Industries, Inc., f/k/a North Brothers, Inc., and its surety.
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