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SUMMARY

The Montana Supreme Court considers Kevin Anthony Briggs’s appeal from the denial of
postconviction relief following his criminal convictions. Briggs alleged ineffective assistance based on
retained trial counsel’s withdrawal while retaining a fixed fee and appellate counsel’s failure to
challenge the absence of appointed counsel at the withdrawal hearing. The court concludes that the
asserted circumstances did not establish constitutionally ineffective assistance and affirms the denial
of postconviction relief.
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QUESTIONS PRESENTED

1. Whether retained trial counsel provided constitutionally ineffective assistance by seeking withdrawal
while retaining payments made under a fixed-fee contract.

2. Whether appellate counsel provided constitutionally ineffective assistance by failing to argue that the
trial court erred by not appointing separate counsel for Briggs at the hearing on retained counsel's
motion to withdraw.

HOLDINGS

1. Briggs did not establish a structural denial of counsel or a complete and total failure of the adversarial
process warranting a presumption of prejudice under United States v. Cronic. The trial court's
appointment of new counsel after permitting withdrawal prevented the type of prejudice that results
when a defendant is forced to proceed with constitutionally ineffective counsel.

2. Briggs failed to prove that the fixed-fee contract created an actual conflict of interest that adversely
affected counsel's performance. He therefore did not establish conflict-based ineffective assistance under
Strickland.

3. Briggs failed to establish either deficient performance or resulting prejudice under the ordinary two-part
Strickland test.

4. Appellate counsel was not constitutionally ineffective because the omitted issue was not clearly stronger
than the issues raised, and Briggs could not show a reasonable probability that raising it would have
resulted in reversal.

KEY QUOTATIONS

“The “Cronic error” exists in only narrow circumstances: (1) where there is a complete denial of counsel at a
critical stage; (2) where counsel fails entirely to subject the prosecution’s case to meaningful adversarial
testing; or (3) where counsel is called upon to provide assistance under circumstances where even competent
counsel most likely could not.” (¶ 18)

“Only non-representation, not poor representation, triggers a presumption of prejudice.” (¶ 28)

“Briggs was not entitled to court-appointed counsel to advocate for continuation of an irretrievably broken
attorney-client relationship solely to avoid a potential loss of payments made under the fixed-fee contract.” (¶
48)

FACTUAL BACKGROUND

Briggs retained Chuck Watson, Ashley Whipple, and Todd Whipple under a $150,000 fixed-fee contract paid in
advance. After approximately ten months, counsel sought withdrawal because the attorney-client relationship
had irretrievably broken down; Briggs opposed withdrawal primarily because he feared losing the advance
payment and being unable to hire replacement counsel. The court permitted withdrawal and immediately



appointed counsel, who represented Briggs through trial, sentencing, and post-judgment proceedings. Briggs
later pursued postconviction relief, claiming that the fixed-fee arrangement created a disabling conflict and that
appellate counsel was ineffective for failing to challenge the absence of separate counsel at the withdrawal
hearing.

PROCEDURAL HISTORY

Briggs was convicted by a jury in 2018, and the Montana Supreme Court affirmed his convictions on direct
appeal; the United States Supreme Court denied certiorari. Briggs later filed a postconviction petition, followed
by a 140-page amended petition asserting numerous claims. After a two-day evidentiary hearing, the District
Court denied postconviction relief in April 2025. Briggs timely appealed pro se, raising only two ineffective-
assistance claims.
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