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SUMMARY

The South Carolina Supreme Court held that the Federal Arbitration Act applied because the
transactions involved interstate commerce. It further held that the parties had not clearly and
unmistakably delegated arbitrability questions to an arbitrator, despite incorporating American
Arbitration Association rules, because the agreements also invoked South Carolina arbitration law. The
court affirmed as modified the determination that the arbitration provision was unconscionable,
including because its sixty-day demand period unlawfully shortened the statute of limitations.
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DISPOSITION affirmed

PROCEDURAL POSTURE On writ of certiorari to the South Carolina Court of Appeals from an
order denying a motion to compel arbitration.

STANDARD OF REVIEW The opinion does not expressly state a separate standard of review. It
reviews the enforceability of the arbitration provision and the
delegation of arbitrability issues as legal questions under the Federal
Arbitration Act and South Carolina arbitration law.
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Bluff Preservation Trust Board of Stewards, Jordan Phillips, Mark
Polites, Gray Ferguson, Henry Armistead, South Street Partners, LLC,
John Does 1-25 v. 315 Corley CW LLC, 368 Mount Pelia LLC, Bridge



Charleston Investments B LLC, Bridge Charleston Investments C
LLC, Bridge Charleston Investments E LLC, Bridge Charleston
Investments H LLC, Anne Bosler and Dylan Hart as Trustees of the
Bosler-Hart Trust, Geoffrey J. Block, R. Jeffrey Kimball and Deborah
S. Kimball, Sebrina Leigh-Jones and Chris Leigh-Jones, Jennifer
Albero, Live Oak Assets LLC, Matthew N. Lynch and Barbara A.
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QUESTIONS PRESENTED

1. Whether the transactions between the property owners and Palmetto Bluff involved interstate commerce
such that the Federal Arbitration Act applied.

2. Whether the Membership Agreements clearly and unmistakably delegated questions of arbitrability,
including unconscionability, to an arbitrator through incorporation of the American Arbitration
Association rules.

3. Whether the arbitration provision was unconscionable because it required arbitration demands to be
made within sixty days after the conclusion of mediation, thereby impermissibly shortening the statute
of limitations.

HOLDINGS

1. The transactions implicated interstate commerce, so the Federal Arbitration Act applied.

2. The Membership Agreements did not clearly and unmistakably delegate arbitrability issues to an
arbitrator; the circuit court therefore had to decide whether the arbitration provision was unconscionable.

3. The arbitration provision was unconscionable because its sixty-day demand requirement was
functionally equivalent to an invalid contractual shortening of the statute of limitations.

KEY QUOTATIONS

“However, there must be "clear and unmistakable" evidence of delegation of the authority to determine issues
of arbitrability.” (III)

“Because we find these two statements indicate an intent that the procedural provisions of South Carolina
arbitration law apply, and because these procedural provisions require arbitrability to be decided by the
court, it necessarily follows that we also find there is not clear and unmistakable intent to delegate the
question of arbitrability to the arbitrator.” (III)



“We hold, however, that it is not functionally different. Therefore, we find the circuit court was correct in
determining this term rendered the arbitration provision unconscionable.” (IV)

FACTUAL BACKGROUND

The plaintiffs owned property in the Palmetto Bluff luxury resort community and became Club members by
signing Membership Agreements containing arbitration provisions. They marketed their properties for short-term
rentals, and beginning in 2019 Palmetto Bluff restricted and eventually prohibited short-term-rental guests from
accessing Club amenities. The owners challenged those changes in circuit court, and Palmetto Bluff sought to
compel arbitration under the Membership Agreements.

PROCEDURAL HISTORY

Property owners sued Palmetto Bluff entities in circuit court over restrictions on short-term-rental guests' access
to Club amenities. The circuit court denied Palmetto Bluff's motion to compel arbitration after finding the
arbitration provision unconscionable. The Court of Appeals affirmed, and the South Carolina Supreme Court
granted certiorari and affirmed the Court of Appeals as modified.

DISPOSITION

affirmed
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