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SUMMARY

The Appellate Division, First Department, modified the judgment convicting Jorge L. Andujar of
criminal possession of a weapon in the third degree by granting his application for a certificate of
relief from disabilities, and otherwise affirmed. The court upheld the probation condition concerning
injurious or vicious habits, unlawful or disreputable places, and disreputable associations, rejecting or

declining to review the defendant's related challenges.
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PROCEDURAL POSTURE Defendant appealed from a judgment of the Supreme Court, Bronx

County, entered after his guilty plea and imposing five years of
probation. The Appellate Division unanimously modified the judgment
in the interest of justice to grant a certificate of relief from disabilities

and otherwise affirmed.

STANDARD OF REVIEW The court reviewed the preserved and unpreserved claims under the
applicable preservation rules, considered the constitutional challenge
alternatively on the merits, and exercised discretionary interest-of-
justice review concerning the certificate of relief from disabilities.

PRECEDENTIAL VALUE Published New York Appellate Division opinion
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QUESTIONS PRESENTED

1. Whether defendant's valid waiver of the right to appeal foreclosed review of his excessive-sentence

claim.

2. Whether the probation condition prohibiting injurious or vicious habits, frequenting unlawful or
disreputable places, and consorting with disreputable people was reasonably necessary and sufficiently

definite.

3. Whether defendant's facial constitutional challenge to Penal Law §§ 65.10(2)(a) and (b) was preserved
or waived and, alternatively, whether the challenge had merit under the First, Fifth, and Fourteenth
Amendments.

4. Whether the Appellate Division should grant defendant a certificate of relief from disabilities in the

interest of justice.

HOLDINGS

1. Defendant's valid waiver of the right to appeal foreclosed review of his excessive-sentence claim; in any

event, there was no basis for reducing the sentence.

2. The challenge to the probation condition survived the appeal waiver and did not require preservation,
but the condition was properly imposed because it was reasonably necessary to ensure that defendant

would lead a law-abiding life or to assist him in doing so.

3. The constitutional challenge was unpreserved, and the court declined to review it in the interest of
justice. Alternatively, the challenge was unavailing because the probation condition provided fair notice
to a person of ordinary intelligence.

4. The court granted defendant's application for a certificate of relief from disabilities as a matter of

discretion in the interest of justice.

KEY QUOTATIONS

“"Avoid injurious or vicious habits; refrain from frequenting unlawful or disreputable places; and [to] not

consort with disreputable people"” (at *1)

c«n

reasonably necessary to insure that the defendant will lead a law-abiding life or to assist him to do so"” (at

“The probation condition provides fair notice to "a person of ordinary intelligence"” (at *1)

FACTUAL BACKGROUND



Defendant pleaded guilty to criminal possession of a weapon in the third degree after possessing an assault
weapon. The record reflected a history of mental health issues and aggressive conduct. The challenged probation
condition prohibited injurious or vicious habits, frequenting unlawful or disreputable places, and consorting with
disreputable people. Defendant had worked for more than 24 years at a senior center, and the court found that a

certificate of relief from disabilities would help ensure his continued employment there.
PROCEDURAL HISTORY

The Supreme Court, Bronx County, rendered judgment on July 31, 2024, convicting defendant upon his guilty
plea of criminal possession of a weapon in the third degree and sentencing him to five years of probation. On
appeal, defendant challenged the sentence, a probation condition, and the constitutionality of Penal Law §§
65.10(2)(a) and (b), and sought a certificate of relief from disabilities. The Appellate Division rejected or

declined to review the challenges and granted the certificate as a matter of discretion in the interest of justice.

DISPOSITION

affirmed
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