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SUMMARY

The court held that a probate court lacked jurisdiction in the final-accounting and distribution

proceeding to offset a deceased executor's alleged debt to the estate against the executor's distributive

share and commissions. Because the executor had died before completing administration, the

accounting had to proceed under California Code of Civil Procedure section 1639 against the

executor's personal representatives or successors. The challenged portion of the decree was reversed.
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reversed

Appeal from the portion of a superior court probate decree settling the
final account and distributing the estate of Abraham E. Clary that
retained the deceased executor's distributive share and executor

commissions to offset his alleged debt to the estate.

The appellate court reviewed the probate court's jurisdiction and
authority to determine and enforce the alleged indebtedness in the final

accounting and distribution proceeding.
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QUESTIONS PRESENTED

1. Whether the probate court had jurisdiction in the final accounting and distribution proceeding for
Abraham Clary's estate to determine and enforce an indebtedness allegedly owed by Charles Clary, a

deceased former executor, against Charles's heirs.

2. Whether the probate court could retain Charles Clary's distributive share and executor commissions to

extinguish the alleged indebtedness without proceeding under Code of Civil Procedure section 1639.

HOLDINGS

1. The probate court lacked jurisdiction in that proceeding to appropriate Charles Clary's distributive share

and executor commissions to extinguish his alleged indebtedness to Abraham Clary's estate.

2. Section 1447 did not authorize the probate court to bypass the accounting procedure required by section
1639.

KEY QUOTATIONS

“But, at any rate, whatever might have been the rule of procedure in such a case as the one we have here
prior to the enactment of section 1639, or whatever may be the procedure in such cases in other jurisdictions,
it is certainly thoroughly established by said section that where the heirs of an executor are proceeded against
to account for any moneys or assets which their ancestor, as executor, failed to account for in his
administration of the estate, the proceeding for such accounting must be inaugurated under said section of the
Code of Civil Procedure.” (234 P. 851)

“At all events, a consideration of the provisions of section 1639 compels the conclusion that the court below
in this proceeding was without jurisdiction, as against the interests of his heirs, to appropriate the distributive
share of C.M. Clary in the estate of his father or the commissions earned by him as executor to the
extinguishment of his indebtedness to said estate.” (234 P. 851)

FACTUAL BACKGROUND

Abraham Everstine Clary died testate, leaving his wife and six children, and naming his sons Edward and
Charles as executors. Charles was indebted to Abraham on a promissory note, but the note was not inventoried
or presented as a claim against Charles's estate after Charles died. The Yolo County Superior Court nevertheless
charged Charles's estate with the debt and retained his distributive share and executor commissions as an offset.

Charles's heirs challenged the decree, including the probate court's jurisdiction and the statute of limitations.

PROCEDURAL HISTORY

Charles M. Clary served as a joint executor of Abraham E. Clary's estate and died before completion of the
administration. In settling Abraham's estate, the Yolo County Superior Court determined that Charles had owed
the estate money on a promissory note and ordered Charles's distributive share and executor commissions
retained as an offset. Charles's heirs objected and appealed that portion of the decree.

DISPOSITION



reversed

REMAND INSTRUCTIONS

The portion of the probate decree retaining Charles M. Clary's distributive share and executor commissions

against the alleged indebtedness was reversed.
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