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SUMMARY

The West Virginia Supreme Court of Appeals affirmed the termination of a custodian and guardian’s

custodial and guardianship rights to two children. The Court held that the Department of Health and

Human Resources made reasonable reunification efforts and that the custodian failed to complete

required counseling and engaged in conduct that undermined the children’s stability. The Court also

upheld termination rather than a less-restrictive disposition because there was no reasonable likelihood

that the conditions of neglect could be substantially corrected in the near future.
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T.K., a custodian and guardian, appealed the Mercer County Circuit
Court's order terminating her custodial and guardianship rights to S.C.

and N.D. following child abuse and neglect proceedings.

Conclusions of law are reviewed de novo. Findings of fact in an abuse
and neglect case tried without a jury are reviewed for clear error and
will not be set aside unless the reviewing court is left with a definite

and firm conviction that a mistake has been made.
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QUESTIONS PRESENTED

1. Whether the circuit court erred by terminating T.K.'s custodial and guardianship rights after finding no
reasonable likelihood that the conditions of abuse and neglect could be substantially corrected in the

near future.

2. Whether the West Virginia Department of Health and Human Resources failed to monitor T.K.'s

improvement period or provide required guidance and constructive advice.

3. Whether the circuit court erred by terminating T.K.'s custodial and guardianship rights rather than

imposing a less-restrictive dispositional alternative.

4. Whether the DHHR made reasonable efforts to reunify T.K. with the children.

HOLDINGS

1. The circuit court properly terminated T.K.'s custodial and guardianship rights because there was no
reasonable likelihood that the conditions of abuse and neglect could be substantially corrected in the

near future and termination was necessary for the children's welfare.

2. The DHHR complied with its statutory duty to monitor T.K.'s improvement period, and it had no

statutory obligation to provide the additional constructive advice or guidance asserted by T.K.

3. The circuit court was not required to impose a less-restrictive alternative because termination may be
ordered without intervening less-restrictive alternatives when the statutory conditions for termination are

satisfied.

4. The Supreme Court reviews legal conclusions de novo and factual findings in a bench-tried abuse and
neglect case for clear error.

KEY QUOTATIONS

“Termination of parental[, custodial, and guardianship] rights, the most drastic remedy under the statutory
provision covering the disposition of neglected children, [West Virginia Code § 49-4-604] . . . may be
employed without the use of intervening less restrictive alternatives when it is found that there is no
reasonable likelihood under [West Virginia Code § 49-4-604(d)] . . . that conditions of neglect or abuse can
be substantially corrected.” (at 5)

FACTUAL BACKGROUND

T.K. had legal guardianship of S.C. and was the primary caregiver for N.D. The DHHR alleged that T.K. and her
husband abused controlled substances and were arrested on criminal charges; T.K. stipulated to the abuse and

neglect allegations and received improvement periods. Although she participated in some services and



visitations, she failed to complete individual and family therapy, violated home confinement, and instructed the
children to misrepresent what they ate during an overnight visit, leading the circuit court to find that the

conditions could not be substantially corrected and that termination was necessary for the children's welfare.

PROCEDURAL HISTORY

The DHHR filed a child abuse and neglect petition in March 2018. T.K. stipulated to the allegations and received
post-adjudicatory and later post-dispositional improvement periods, but she failed to complete required
individual and family counseling and engaged in conduct that undermined the children's stability and honesty
during visitation. After a January 2020 dispositional hearing, the circuit court terminated her custodial and
guardianship rights, and the Supreme Court of Appeals affirmed.
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