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SUMMARY

The Florida Supreme Court held that a claim for tortious interference with a testamentary expectancy
is barred as an impermissible collateral attack on a probated will when the plaintiff had an adequate
remedy in the probate proceeding—such as the opportunity to contest the will on grounds of undue
influence or lack of capacity—but failed to pursue it. The court interpreted Florida Statutes §
733.103(2), which makes probate conclusive as to the will’s validity and freedom from fraud or undue
influence, to codify the common-law rule that a later tort action is precluded unless probate remedies
were inadequate. Because the plaintiffs voluntarily dismissed their probate challenge and could have
obtained full relief there, they could not relitigate the same issues in a subsequent tort suit.
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QUESTIONS PRESENTED

1. Does Florida law, statutory or otherwise, preclude plaintiffs from proving the essential elements of their
claim for tortious interference with an inheritance where the alleged wrongfully procured will has been
probated in a Florida court and plaintiffs had notice of the probate proceeding and an opportunity to
contest the validity of the will therein but chose not to do so?

HOLDINGS

1. Florida law precludes a subsequent tort action for wrongful interference with a testamentary expectancy
when the plaintiff had an adequate remedy in probate and a fair opportunity to pursue it but failed to do
so.

KEY QUOTATIONS

“In any collateral action or proceeding relating to devised property, the probate of a will in Florida shall be
conclusive of its due execution; that it was executed by a competent testator, free of fraud, duress, mistake,
and undue influence; and of the fact that the will was unrevoked on the testator's death.” (at 218)

“The rule is that if adequate relief is available in a probate proceeding, then that remedy must be exhausted
before a tortious interference claim may be pursued.” (at 218)

“A pattern may be developed from this line of cases which allows the later action for tortious interference
only if the circumstances surrounding the tortious conduct effectively preclude adequate relief in the probate
court.” (at 219)

“If they had succeeded in this challenge and established this earlier will, the probate court could have given
them everything to which they claim entitlement.” (at 220)

“Consideration of public policy requires that all questions of succession to property be authoritatively
settled.” (at 221)

FACTUAL BACKGROUND

Arthur Welch died in 1975, and his will was probated in Florida. Appellants, who were beneficiaries under a
prior will, alleged that appellee Estelle Duce (decedent's housekeeper) and the Weavers exerted undue influence
causing Welch to revoke the earlier will and execute a new one more favorable to appellees. Appellants initially
filed a petition to revoke probate but voluntarily dismissed it and elected to take under the probated will. The
prior will favorable to appellants was extant and available.

PROCEDURAL HISTORY

Arthur Welch died in 1975, and his will was probated in Florida. Appellants filed a petition for revocation of
probate but voluntarily dismissed it before trial, choosing to take under the will. Over two years later, they filed a
diversity action in federal court for wrongful interference with an inheritance. The district court dismissed the



action based on section 733.103(2), Florida Statutes. On appeal, the former Fifth Circuit certified the question to
the Florida Supreme Court.

DISPOSITION

other

REMAND INSTRUCTIONS

Answered certified question in the affirmative.
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