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SUMMARY

The Appellate Division, Second Department, modified and otherwise affirmed an order in a mortgage
foreclosure action. The court held that HSBC failed to establish prima facie standing to foreclose and
failed to demonstrate compliance with applicable notice requirements, but established that most of the

defendant's affirmative defenses and counterclaims were waived, meritless, or conclusory.
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PROCEDURAL POSTURE Plaintiff appealed from an order denying its motion for summary

judgment in a mortgage foreclosure action, dismissal of the
defendant's affirmative defenses and counterclaims, striking of the

answer, and an order of reference.

STANDARD OF REVIEW On a motion for summary judgment, the movant must establish prima
facie entitlement to judgment as a matter of law; where standing is
placed in issue in a foreclosure action, the plaintiff must establish
standing as part of that prima facie showing. If the movant fails to
meet that burden, the motion must be denied regardless of the
sufficiency of the opposition.
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QUESTIONS PRESENTED
1. Whether HSBC established prima facie standing to commence the mortgage foreclosure action.

2. Whether HSBC established prima facie compliance with statutory and contractual notice requirements

preceding foreclosure.

3. Whether HSBC was entitled to summary judgment dismissing Sene's affirmative defenses other than

lack of standing and failure to comply with conditions precedent.

4. Whether HSBC was entitled to summary judgment dismissing Sene's counterclaims.

HOLDINGS

1. HSBC failed to establish prima facie standing because the affidavit's assertion that the note had been
physically delivered was not based on personal knowledge and was unsupported by documentary
evidence, the pooling and servicing agreement materials did not include the mortgage loan schedule, and

the plaintiff did not establish standing through a written assignment of the mortgage.

2. HSBC failed to establish prima facie compliance with the required 90-day notice and the mortgage's

notice-of-default provisions.

3. HSBC was not entitled to summary judgment on the complaint insofar as asserted against Sene or to an
order of reference because it failed to meet its prima facie burdens concerning standing and notice

compliance.

4, HSBC was entitled to summary judgment dismissing Sene's affirmative defenses other than those
alleging lack of standing and failure to comply with conditions precedent, and dismissing her

counterclaims.

KEY QUOTATIONS

“A plaintiff has standing to commence a mortgage foreclosure action where it is the holder or assignee of the

underlying note at the time the action is commenced” (at 2)

“Since the plaintiff failed to meet its prima facie burden, the Supreme Court properly denied those branches
of the plaintiff's motion” (at 3)

FACTUAL BACKGROUND

Marie Sene executed a promissory note secured by a mortgage on real property in Brooklyn. HSBC commenced
a foreclosure action and Sene asserted affirmative defenses, including lack of standing and failure to comply
with conditions precedent, as well as counterclaims. HSBC supported its summary-judgment motion with an
affidavit concerning delivery and assignment of the note, excerpts from a pooling and servicing agreement, and

evidence concerning statutory and contractual notices.



PROCEDURAL HISTORY

HSBC commenced a mortgage foreclosure action against Marie Sene. The Supreme Court, Kings County,
denied the relevant branches of HSBC's motion. The Appellate Division modified the order to grant summary

judgment dismissing most of Sene's affirmative defenses and counterclaims, but otherwise affirmed.
DISPOSITION
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