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SUMMARY

The United States Court of Appeals for the Third Circuit affirmed the denial of a sentencing reduction

for acceptance of responsibility under U.S.S.G. § 3E1.1(a). The court held that the Guideline is

genuinely ambiguous regarding the evidence that may demonstrate acceptance of responsibility and

that its commentary reasonably permits consideration of unrelated post-plea criminal conduct,

including drug use and failure to complete treatment. The court concluded that the District Court did

not clearly err in denying the reduction and affirmed Mercado’s 10-month sentence.
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Mercado appealed from his federal sentence, arguing that the District
Court improperly denied him a two-level reduction for acceptance of
responsibility under U.S.S.G. § 3E1.1(a) based on his post-plea
cocaine use and failures to comply with substance-abuse treatment and

testing conditions.

The interpretation of the Sentencing Guidelines is reviewed de novo;
the determination whether a defendant is entitled to an acceptance-of-
responsibility adjustment is reviewed for clear error, with great

deference given to the sentencing court.
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QUESTIONS PRESENTED

1. Whether U.S.S.G. § 3E1.1(a) unambiguously precludes a sentencing court from considering post-plea

criminal conduct unrelated to the offense of conviction when determining acceptance of responsibility.

2. Whether the commentary to U.S.S.G. § 3E1.1(a), including considerations of withdrawal from criminal
conduct and post-offense rehabilitation, reasonably and authoritatively permits consideration of such

post-plea conduct.

3. Whether the District Court clearly erred in denying Mercado an acceptance-of-responsibility reduction

based on his repeated cocaine use and noncompliance with treatment and testing conditions.

HOLDINGS

1. Section 3E1.1(a)'s requirement that a defendant clearly demonstrate acceptance of responsibility for his
offense is genuinely ambiguous as to what evidence and conduct may be considered; it does not
unambiguously limit the inquiry to words of remorse or conduct related only to the offense of

conviction.

2. The commentary to § 3E1.1(a) reasonably interprets the ambiguous Guideline by permitting
consideration of post-offense conduct, including voluntary termination or withdrawal from criminal

conduct or associations and post-offense rehabilitative efforts.

3. The District Court did not clearly err in denying Mercado a reduction under § 3E1.1(a) based on his
repeated post-plea cocaine use, failure to attend substance-abuse treatment, and failure to comply with
drug-testing requirements.

KEY QUOTATIONS

“Actions speak louder than words. So when a defendant continues to engage in criminal activity following a
guilty plea, that post-plea conduct may bear on whether he has genuinely accepted responsibility for his crime

of conviction.” (2)

“So whether a person has “demonstrated” acceptance of responsibility turns on both words and deeds. It is

not limited—let alone “unambiguously” limited—to verbal expressions of remorse.” (7)

“Continual criminal activity, even differing in nature from the convicted offense, is inconsistent with an

acceptance of responsibility and an interest in rehabilitation.” (11)

FACTUAL BACKGROUND

Mercado filed fraudulent Pandemic Unemployment Assistance claims weekly for approximately one year and
collected $37,555 in fraudulent benefits. He waived indictment and pleaded guilty to wire fraud. After pleading
guilty, he repeatedly used cocaine, failed to attend substance-abuse counseling, and refused or failed to complete
required drug testing, despite those activities being conditions of his pre-sentencing release. The District Court

denied a two-level acceptance-of-responsibility adjustment and sentenced him to 10 months' imprisonment.



PROCEDURAL HISTORY

Mercado waived indictment and pleaded guilty to wire fraud under 18 U.S.C. § 1343. The Probation Office
recommended against an acceptance-of-responsibility reduction because of his post-plea misconduct. The
Middle District of Pennsylvania denied the reduction and sentenced him to 10 months' imprisonment, at the

bottom of the applicable 10-to-16-month Guidelines range. The Third Circuit affirmed.
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