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SUMMARY

The Ninth Court of Appeals of Texas dismissed Wallace Mitchell’s appeal for lack of jurisdiction. The
trial court had dismissed Mitchell’s healthcare liability claims against the Wellpath defendants under
Texas Civil Practice and Remedies Code section 74.351(b) for failure to serve an expert report, but
claims against an unserved defendant, Lewis Brisbois, remained unresolved. Because the trial court’s
order was neither a final judgment nor appealable under the applicable interlocutory-appeal statute, the
appellate court dismissed the appeal.
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PROCEDURAL POSTURE Mitchell appealed from an order granting the Wellpath Defendants'
motion to dismiss under Texas Civil Practice and Remedies Code
section 74.351(b) and dismissing his claims against those defendants
with prejudice. The court of appeals dismissed the appeal for lack of
appellate jurisdiction because the order was not final and no statute
authorized an interlocutory appeal.

STANDARD OF REVIEW Subject-matter jurisdiction is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the court of appeals had jurisdiction over an appeal from an order dismissing claims against
some defendants when claims against an unserved defendant remained unresolved.

2. Whether the trial court's order was a final judgment under Texas law.

3. Whether Texas Civil Practice and Remedies Code section 51.014(a)(9) authorized an interlocutory
appeal from an order granting, rather than denying, a motion under section 74.351(b).

HOLDINGS

1. An order dismissing claims against some defendants is not final when the record demonstrates that the
plaintiff intended to continue pursuing claims against an unserved defendant and the order neither
disposes of all parties and claims nor states with unmistakable clarity that it is final.

2. Absent a final judgment, the court of appeals lacks jurisdiction unless an interlocutory appeal is
specifically authorized by statute.

3. Section 51.014(a)(9) authorizes an interlocutory appeal from an order denying all or part of the relief
sought by a motion under section 74.351(b), but not from an order granting that motion.

KEY QUOTATIONS

“Unless specifically authorized by statute, Texas appellate courts only have jurisdiction to review final
judgments.” (at 8)

“Since the record does not show that Mitchell intended to discontinue his claim against Lewis Brisbois, and
the Order granting Defendants’ Chapter 74 Motion to Dismiss signed by the trial court failed to dispose of all
parties and claims or state with “unmistakable clarity” that it is final, we conclude it does not constitute a
final judgment for appellate purposes.” (at 10)

“Since the Order complained of was not a final judgment nor was an interlocutory appeal authorized by
statute, this Court lacks jurisdiction.” (at 12)

FACTUAL BACKGROUND



Mitchell, an inmate, sued employees of Wellpath Health, alleging that they denied or delayed serious medical
treatment and were deliberately indifferent to his medical needs. He also named Lewis Brisbois as a defendant,
but the record showed that Lewis Brisbois was never served, never answered, and never appeared. The trial court
dismissed Mitchell's claims against the Wellpath Defendants under Texas Civil Practice and Remedies Code
section 74.351(b), but its order did not dispose of Lewis Brisbois or clearly state that it was final as to all parties
and claims.

PROCEDURAL HISTORY

Mitchell filed a healthcare liability complaint in the 60th District Court of Jefferson County in April 2023. The
Wellpath Defendants answered on April 28, 2023, and later moved to dismiss under Chapter 74 based on
Mitchell's failure to serve an expert report; the trial court granted the motion on December 20, 2023. Mitchell
filed an unverified motion to reinstate and then noticed an appeal, while claims against unserved defendant
Lewis Brisbois remained unresolved. The court of appeals dismissed the appeal for lack of jurisdiction.

DISPOSITION
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