UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

United States v. Applied Pharmacy Consultants, Inc., and Charles

Shuster

Applied Pharmacy - No. No. 97-4115WA - Decided July 9, 1999

SUMMARY

The United States sought to recover Medicare payments allegedly exceeding the value of ostomy

devices supplied by Applied Pharmacy Consultants, Inc. After the jury rejected the False Claims Act

claim, the district court awarded the government $242,622 on an unjust-enrichment theory. The Eighth

Circuit held that the existence of a general Medicare-provider contract did not bar unjust-enrichment

recovery under these circumstances and affirmed the judgment against Applied and Charles Shuster.
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The United States obtained a $242,622 unjust-enrichment judgment
after a jury rejected its Civil False Claims Act claim. Applied
Pharmacy and Charles Shuster appealed, arguing that the existence of
an express contract barred unjust-enrichment recovery and challenging

the factual findings and the judgment against Shuster.

The court reviewed the district court's factual findings for clear error.
The legal question concerning the availability of unjust enrichment in

the presence of an express contract was reviewed as a matter of law.

Published opinion of the United States Court of Appeals for the Eighth
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QUESTIONS PRESENTED

1. Whether the existence of an express contract between Applied Pharmacy and the United States

categorically barred recovery under a theory of unjust enrichment.

2. What law governed the interpretation and consequences of the contract and the United States' rights

under the nationwide Medicare program.

3. Whether the district court clearly erred in finding that Applied supplied less expensive products than
those billed and that the resulting excess payment was $242,622.

4. Whether the appellate court should address the challenge to the judgment against Charles Shuster when

that argument was raised for the first time in the appellants' reply brief.

HOLDINGS

1. An express contract does not categorically bar recovery under unjust enrichment. The bar applies when
unjust-enrichment recovery would be inconsistent with the contract or would allow recovery of
something more or different from what the contract provides; it does not apply where the reason for the
rule is absent, including where the contract claim has been abandoned and the unjust-enrichment

recovery is substantively equivalent to the contract recovery.

2. Federal law governs the interpretation and consequences of the contract between the United States and
Applied and the determination of the United States' rights under the nationwide Medicare program, with

Arkansas common law supplying the rule of decision where appropriate.

3. The district court did not clearly err in finding that Applied supplied products different from those billed
and that the resulting excess payment was $242,000, resulting in a $242,622 judgment.

4. The court declined to address the challenge to the judgment against Shuster because the argument was
not raised until the appellants' reply brief.
KEY QUOTATIONS

“The reason for the rule that someone with an express contract is not allowed to proceed on an unjust-
enrichment theory, is that such a person has no need of such a proceeding, and, moreover, that such a person
should not be allowed by means of such a proceeding to recover anything more or different from what the

contract provides for.” (at 8-9)

“Here, that reason does not apply, and therefore the rule should not apply.” (at 8-9)

FACTUAL BACKGROUND



Applied Pharmacy was a qualified Medicare provider that supplied durable medical equipment, including
ostomy products, to Medicare beneficiaries and billed Medicare for reimbursement. The United States alleged,
and the district court found, that Applied supplied less expensive skin-barrier products while billing Medicare
under codes for more expensive face-plate products. Medicare paid approximately $242,000 more than the value

of the products actually provided.

PROCEDURAL HISTORY

The United States sued Applied Pharmacy and Shuster for Civil False Claims Act violations, breach of contract,
payment by mistake of fact, and unjust enrichment based on allegedly incorrect Medicare billing. Before trial,
the government voluntarily dismissed the breach-of-contract and payment-by-mistake claims. The jury found for
the defendants on the False Claims Act claim, while the parties agreed that the district court would decide the
unjust-enrichment claim. The district court found that Applied had supplied less expensive products while billing
Medicare for more expensive products and entered judgment for $242,622 against Applied and Shuster jointly
and severally.

DISPOSITION

affirmed
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