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SUMMARY

This Report and Recommendation addresses Plaintiff Ron S. McCray’s Third Motion for Default
Judgment in a 42 U.S.C. § 1983 action against South Carolina correctional officials and medical
personnel. The magistrate judge recommends denying the motion because no clerk’s entry of default
had been obtained, the served defendants timely answered, and Defendant Holcomb had not yet been
served.
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QUESTIONS PRESENTED



1. Whether default judgment should be entered against Defendants Anderson, McRee, and Ringold who
filed timely Answers.

2. Whether default judgment should be entered against Defendant Holcomb who has not been served.

HOLDINGS

1. Default judgment is improper because the served Defendants filed timely Answers to the Amended
Complaint, and no Defendant is in default.

2. Default judgment cannot be entered against a defendant who has not been served.

3. Entry of default by the Clerk is a procedural prerequisite to a motion for default judgment.

KEY QUOTATIONS

“procedurally default judgment is improper because as a condition precedent entry of default should be
entered by the clerk on application by the plaintiff and this has not been done”

“It is Plaintiff's responsibility—and not the Court's nor Defendants' obligation—to properly identify the
Defendants so that service can be properly accomplished.”

FACTUAL BACKGROUND

Plaintiff, an inmate proceeding pro se, brought a 42 U.S.C. § 1983 action against prison officials. Service was
executed on three defendants who timely answered after extensions. Service on Defendant Holcomb was
returned unexecuted, and counsel for the other defendants believed Holcomb and Defendant Ringold were the
same person. Plaintiff filed a third motion for default judgment against all defendants.

PROCEDURAL HISTORY

Plaintiff filed a Third Motion for Default Judgment. The Magistrate Judge issued a Report and Recommendation
recommending denial, noting that the served Defendants had timely answered, service on Defendant Holcomb
remained unexecuted, and the Clerk had not entered default.
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