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SUMMARY

The Maine Supreme Judicial Court held that applying Maine's Grandparents Visitation Act to grant

grandparents standing solely because one parent had died violated the surviving parent's substantive

due process rights. The court affirmed dismissal of the visitation petition but vacated the award of

attorney fees and costs because the grandparents had not received an adequate opportunity to contest

that award.
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The grandparents appealed from a District Court judgment dismissing
their petition for court-ordered grandparent visitation and awarding the

surviving parent attorney fees and costs.

Constitutionality of the statute as applied was reviewed as a legal

issue; the award of attorney fees was reviewed for abuse of discretion.
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1. Whether 19-A M.R.S. § 1803(1)(A), as applied to permit grandparents to litigate visitation solely

because one parent has died, violates the surviving parent's federal substantive due process rights.

2. Whether the District Court abused its discretion by awarding Patricia Conlogue attorney fees and costs
without providing the grandparents an adequate opportunity to submit financial information or receive a
hearing.

HOLDINGS

1. As applied to permit the deceased parent's family to litigate visitation over the objection of a custodial
surviving parent solely because the other parent has died, 19-A M.R.S. § 1803(1)(A) violates the

surviving parent's substantive due process rights.

2. The District Court's award of attorney fees and costs was vacated because the circumstances reflected a
misunderstanding about the grandparents' opportunity to oppose the motion and submit financial

information; the matter was remanded for reconsideration and a hearing.

KEY QUOTATIONS

“forcing parents to defend against a claim for grandparent visitation is itself an infringement of their

fundamental right to make decisions concerning the custody and control of their children.” (697)

“Such an infringement is subject to strict scrutiny, and must be narrowly tailored to serve a compelling state
interest.” (697)

“We do not see, however, how the fact of a parental death standing alone can be an urgent reason for a

court's interference in family life over the objections of a custodial parent like Patricia Conlogue.” (698)

“Because protecting the best interest of a child is not itself a compelling state interest.” (699)

FACTUAL BACKGROUND

Kevin and Patricia Conlogue were married and had a daughter born in 2000. Kevin died in 2003. In June 2004,
Kevin's parents petitioned for court-ordered visitation with their granddaughter under the statutory provision
granting grandparents standing when a child's parent has died. Patricia opposed the petition and sought

dismissal, costs, and attorney fees.

PROCEDURAL HISTORY

Herschel and Jane Conlogue petitioned the District Court under Maine's Grandparents Visitation Act after their
son, Kevin, died. Patricia Conlogue moved to dismiss on constitutional grounds and sought costs and attorney

fees. The District Court dismissed the petition and awarded Patricia $1,000 in attorney fees without holding an
additional hearing or obtaining financial information from the grandparents. The Supreme Judicial Court

affirmed the dismissal, vacated the fee award, and remanded for reconsideration.

DISPOSITION

reversed_and_remanded



REMAND INSTRUCTIONS

The District Court must reconsider the award of costs and attorney fees, including fees incurred in the appeal,
allow the parties to submit additional affidavits, and provide a hearing as required by 19-A M.R.S. § 105(1). The

judgment dismissing the visitation petition remains affirmed.
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