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SUMMARY

The Michigan Court of Appeals affirmed summary disposition for Hartford Casualty Insurance
Company in an action concerning coverage for unsolicited fax advertisements that violated the
Telephone Consumer Protection Act. The court held that the policy’s statutory right to privacy
exclusion barred personal and advertising injury coverage because the plaintiffs asserted only TCPA
violations and identified no independent common-law liability. The court also concluded that the fax
transmissions did not constitute a covered occurrence and, alternatively, that the expected-or-intended
injury exclusion precluded property damage coverage.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiffs appealed as of right from an order granting Hartford's motion
for summary disposition and denying plaintiffs' cross-motion for
summary disposition in an insurance-coverage declaratory action.

STANDARD OF REVIEW The court reviewed summary disposition de novo. Because the trial
court considered documentary evidence, the order was reviewed under
MCR 2.116(C)(10). Interpretation and application of the insurance
policy, statutory construction, and whether policy language was
ambiguous were also reviewed de novo.

PRECEDENTIAL VALUE Published Michigan Court of Appeals opinion; precedential under
Michigan law.
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QUESTIONS PRESENTED

1. Whether the policy's statutory right to privacy exclusion barred personal and advertising injury coverage
for TCPA damages when plaintiffs had no viable common-law privacy claim independent of the TCPA.

2. Whether the transmission of unsolicited fax advertisements constituted an occurrence or accident under
the policy's property damage coverage.

3. Whether the policy's expected-or-intended-injury exclusion independently barred property damage
coverage.

4. Whether the statutory right to privacy exclusion was ambiguous because a later policy expressly
referenced TCPA violations.

HOLDINGS

1. The statutory right to privacy exclusion barred coverage for the TCPA damages because plaintiffs failed
to establish liability for damages that Top Flite would have had in the absence of the TCPA.

2. The statutory right to privacy exclusion was unambiguous and enforceable as written.

3. The intentional transmission of the fax advertisements was not an accident and therefore did not
constitute a covered occurrence.

4. Even if the fax transmissions qualified as an occurrence, the expected-or-intended-injury exclusion
independently precluded property damage coverage.

KEY QUOTATIONS

“What this essentially boils down to is that, if both the act and the consequences were intended by the insured,
the act does not constitute an accident. On the other hand, if the act was intended by the insured, but the
consequences were not, the act does constitute an accident, unless the intended act created a direct risk of
harm from which the consequences should reasonably have been expected by the insured.” (9)

“The intentional acts in this case cannot be construed as accidental, and therefore, do not constitute
occurrences covered under the policy.” (9)

FACTUAL BACKGROUND

In March 2006, Top Flite Financial hired a broadcasting service to send an advertising campaign by fax without
first obtaining recipients' permission; 4,271 unique fax numbers received the advertisement, including plaintiffs'
numbers. Plaintiffs brought a federal TCPA class action against Top Flite, which resulted in a May 2019
judgment and settlement fund; the federal court found that Top Flite had no intent to injure anyone. Hartford
denied Top Flite's request for coverage and declined to defend or indemnify it. Plaintiffs, standing in Top Flite's



shoes after an assignment, sought coverage under Hartford's policy for alleged property damage and personal
and advertising injury.

PROCEDURAL HISTORY

Bridging Communities and Gamble Plumbing filed a Wayne Circuit Court action seeking declaratory relief
under MCR 2.605, asserting that Hartford's policy issued to Top Flite covered liability arising from unsolicited
fax advertisements sent in violation of the TCPA. The circuit court granted Hartford summary disposition,
denied its statute-of-limitations motion under MCR 2.116(C)(7), and denied plaintiffs' cross-motion. The
Michigan Court of Appeals affirmed.

DISPOSITION

affirmed
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