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SUMMARY

The North Dakota Supreme Court affirmed dismissal of the Barretts' breach-of-contract claims against
a residential construction contractor. The Court held the evidence supported findings that the
contractor complied with the parties' agreement regarding the basement and laundry room, that any
related claims were resolved by a pre-closing settlement, and that the contractor was excused from
repairing alleged defects because the Barretts did not provide access. The Court also upheld denial of
attorney's fees because the contractor's dismissed defamation counterclaim was not frivolous.
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QUESTIONS PRESENTED

1. Whether the evidence established that Gilbertson breached the construction contract by failing to
construct the below-grade space according to the blueprints.

2. Whether the evidence established that Gilbertson breached the contract by constructing a laundry room
smaller than the dimensions shown in the blueprints.

3. Whether the parties' pre-closing settlement extinguished claims concerning the dimensions of the below-
grade space and laundry room.

4. Whether the Barretts established a breach of the contractual warranty concerning construction defects
when they did not allow Gilbertson an opportunity to make repairs.

5. Whether the district court abused its discretion by denying the Barretts attorney's fees incurred in
defending against Gilbertson's counterclaim.

HOLDINGS

1. The Barretts failed to establish that Gilbertson breached the construction contract concerning the below-
grade space or laundry-room dimensions because the evidence supported the district court's findings that
the construction conformed to the parties' contractual understandings.

2. The parties' Final Settlement Offer and subsequent closing disposed of any claims that the basement and
laundry-room construction did not conform to the contract.

3. The Barretts did not establish a breach of the contractual warranty because the evidence did not
substantiate the alleged defects and, in any event, Gilbertson's repair obligation was excused when the
Barretts prevented him from performing by refusing to provide access and an opportunity to make
repairs.

4. The district court did not abuse its discretion by denying the Barretts' request for attorney's fees because
the counterclaim was not frivolous under N.D.C.C. § 28-26-01(2).

KEY QUOTATIONS

“A settlement takes on the character of a contract between the parties and is final and conclusive.” (¶ 15)

“When one party prevents the other party’s performance of a term of a contract, it excuses the
nonperformance and provides a defense in a suit for breach by the nonperformance.” (¶ 21)

FACTUAL BACKGROUND

The parties entered into a contract for Gilbertson to construct and sell the Barretts a house, with construction to
conform substantially to the plans and specifications. The Barretts later complained about the dimensions of the



below-grade storage area, the laundry room, and various construction discrepancies. Before closing, the parties
signed a document called a Final Settlement Offer that reduced the purchase price and addressed the known
construction concerns, including the below-grade space and laundry area. After closing, the Barretts reported
alleged defects but refused to allow Gilbertson access to make repairs despite his repeated offers to do so.

PROCEDURAL HISTORY

The Barretts sued Gilbertson for breach of contract, alleging that the house did not conform to the plans and
specifications and that Gilbertson failed to repair construction defects under the contract warranty. After a court
trial, the district court dismissed the claims with prejudice, finding no breach, finding that the parties' pre-closing
settlement extinguished the basement and laundry-room claims, and finding that the Barretts did not give
Gilbertson an opportunity to repair alleged defects. The district court also denied the Barretts' request for
attorney's fees concerning Gilbertson's dismissed counterclaim for defamation and emotional distress. The North
Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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