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SUMMARY

The Supreme Court of New Jersey addresses when criminal defendants may obtain leave to file an
appeal as within time after missing the ordinary appeal deadline. It holds that defendants properly
advised of their appeal rights generally are not entitled to such relief, except upon proof that they
timely requested an appeal and counsel failed to prosecute it; defendants not advised of their appeal
rights may obtain relief if they apply within five years of sentencing. The court also requires written
appeal-rights forms to be completed and retained as part of the sentencing process, and affirms the

relief granted to the four defendants.
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QUESTIONS PRESENTED

1. When and under what circumstances may a criminal defendant obtain leave to appeal as within time

after the ordinary appeal period has expired?

2. Whether the forty-five-day appeal period under Rule 2:4-1(a), together with the possible thirty-day
extension under Rule 2:4-4(a), provides criminal defendants a constitutionally meaningful opportunity to

appeal.

3. Whether the court should require a written appeal-rights form and related sentencing procedures to
ensure that defendants understand their appellate rights.

HOLDINGS

1. A defendant who was advised of the right to appeal as required by Rule 3:21-4(h) and failed to prosecute
the appeal timely is presumptively not entitled to leave to appeal as within time. Relief may nevertheless
be granted if the defendant proves, through the defendant's own certification and by a preponderance of

the credible evidence, that the defendant timely requested an appeal and counsel failed to prosecute it.

2. A defendant who was not advised of the right to appeal as required by Rule 3:21-4(h) is entitled to leave
to appeal as within time if the sentencing transcript confirms the omission and the application is filed no

later than five years after sentencing.

3. The forty-five-day appeal period in Rule 2:4-1, together with the possible thirty-day extension in Rule
2:4-4(a), satisfies the constitutional requirement that criminal defendants receive a meaningful
opportunity to be heard.

4. As an interim supervisory measure, sentencing courts must provide defendants with a written appeal-
rights form, completed in duplicate by the defendant and counsel, review the form with the defendant,
confirm on the record that the defendant understands the appellate rights, and retain one executed copy
in the court file while the defendant retains the other.

KEY QUOTATIONS

“As an overarching principle, we hold that a defendant who has been advised of his right to appeal as
provided under R. 3:21-4(h) and fails to prosecute his appeal in a timely manner is not entitled to as within
time relief.” (203)

“As a limited exception to that rule, we hold that a defendant who has been advised of his right to appeal as
provided under R. 3:21-4(h) and fails to prosecute his appeal in a timely manner may be entitled to as within
time relief if he demonstrates, by his own certification and by a preponderance of the credible evidence, that

the defendant did request the filing of an appeal in a timely manner and that counsel failed to prosecute it.”
(203)

“We further hold that if a defendant has not been advised of his right to appeal as provided under R. 3:21-

4(h), he is entitled to as within time relief provided the sentencing transcript confirms that he was not advised



of his right to appeal under the Rule, and his application for leave to appeal as within time is filed no later

than five years from the date of his sentencing.” (203)

“We find that they do.” (206)

“In the future, before imposing sentence, trial courts are to provide defendants with a form, to be generated

and executed in duplicate, a sample of which is reproduced as Appendix A.” (208)

FACTUAL BACKGROUND

Molina, Rucker, Sterling, and Castro each pleaded guilty to criminal charges and were sentenced to terms of
imprisonment. Each defendant's forty-five-day period for filing a notice of appeal had expired, and the additional
thirty-day extension period had also lapsed. The defendants submitted certifications explaining their failures to

appeal timely; the State did not contest the factual allegations or demonstrate prejudice.

PROCEDURAL HISTORY

Each defendant had pleaded guilty and received a prison sentence. Their notices of appeal were untimely, and
none qualified for the thirty-day extension under Rule 2:4-4(a). The Appellate Division granted each defendant
leave to appeal as within time because the State did not contest the defendants' certifications and did not show
prejudice. The Supreme Court of New Jersey granted and reinstated the State's appeals, consolidated them, and
affirmed.

DISPOSITION

affirmed
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