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SUMMARY

The New York Appellate Division, Second Department, modified an order in a mortgage foreclosure
action. It affirmed vacatur of the foreclosure judgment against Cassandra Hickson and dismissal of the
complaint against her for lack of personal jurisdiction because the plaintiff failed to establish proper
service. The court held that the Supreme Court improperly dismissed claims against the remaining

defendants sua sponte, as the defense of improper service is personal to the defendant served.
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DISPOSITION other

PROCEDURAL POSTURE In a mortgage-foreclosure action, the nonparty successor-in-interest to

the plaintiff appealed by permission from an order vacating the
foreclosure judgment as to Cassandra Hickson, dismissing the
complaint against her for lack of personal jurisdiction, and sua sponte
vacating the judgment and dismissing the complaint as to the
remaining defendants.

STANDARD OF REVIEW The Appellate Division reviewed the order on the law and considered
whether the Supreme Court properly exercised its authority to dismiss
sua sponte and whether the plaintiff met its burden to establish

personal jurisdiction by a preponderance of the evidence.

PRECEDENTIAL VALUE published

PARTIES VVS1 Corp., nonparty-appellant v. Cassandra Hickson, respondent
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QUESTIONS PRESENTED

1. Whether the Supreme Court could sua sponte vacate the foreclosure judgment and dismiss the complaint

for lack of personal jurisdiction as to defendants who had not moved for that relief.

2. Whether Hickson was required to testify at the service hearing to establish that the court had obtained

personal jurisdiction over her.

3. Whether the plaintiff's successor-in-interest met its burden to establish by a preponderance of the

evidence that Hickson was properly served.

4. Whether Hickson's motion to vacate the judgment and dismiss the complaint for lack of personal
jurisdiction should be granted.

HOLDINGS

1. A court's authority to dismiss a complaint sua sponte must be used sparingly and only in extraordinary
circumstances; because the defense of lack of jurisdiction based on improper service is personal to the
improperly served party, the Supreme Court had no basis to vacate the foreclosure judgment and dismiss

the complaint as to defendants other than Hickson.

2. The defendant challenging personal jurisdiction is not required to testify at the service hearing to
establish that jurisdiction was obtained by proper service.

3. VVSI1 failed to establish by a preponderance of the evidence that Hickson was properly served, so the
Supreme Court properly vacated the foreclosure judgment as against Hickson and dismissed the

complaint against her for lack of personal jurisdiction.

KEY QUOTATIONS

“"A court's power to dismiss a complaint, sua sponte, is to be used sparingly and only when extraordinary

circumstances exist to warrant dismissal"” ([*2])

«wn

[T]he defense of lack of jurisdiction based on improper service is personal in nature and may only be

raised by the party improperly served"” ([*2])

FACTUAL BACKGROUND

The action concerned foreclosure of a mortgage encumbering real property in Brooklyn. Cassandra Hickson
defaulted in answering, and the Supreme Court entered a judgment of foreclosure and sale against all defendants.
Hickson later asserted that she had never been served with process; at the ensuing service hearing, VVS1 Corp.,
the plaintiff's successor-in-interest, failed to produce the process server and presented no evidence or testimony.



PROCEDURAL HISTORY

The plaintiff commenced the foreclosure action in 2007. After all defendants defaulted, the Supreme Court,

Kings County, entered a judgment of foreclosure and sale in 2016. Hickson moved to vacate the judgment as
against her and dismiss the complaint for lack of personal jurisdiction, asserting that she had not been served.
After ordering a hearing on service, the Supreme Court granted Hickson's motion and also sua sponte granted
equivalent relief as to the other defendants. The Appellate Division affirmed the relief granted to Hickson but

modified the order by deleting the sua sponte relief concerning the other defendants.
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