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SUMMARY

The Florida Fourth District Court of Appeal reversed the dismissal of a condominium association’s

breach-of-property-insurance-contract action as untimely. The court held that the amended complaint

alleged facts potentially supporting an equitable avoidance of the limitations defense and remanded for

the trial court to consider whether the applicable statute operates as a statute of repose.
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The Association appealed an order dismissing its amended complaint
with prejudice for failure to comply with the five-year statute of

limitations for breach of a property insurance contract.

De novo review of an order granting a motion to dismiss with

prejudice.
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QUESTIONS PRESENTED

1. Whether dismissal on statute-of-limitations grounds was proper where the amended complaint alleged
facts suggesting that the plaintiff could establish an equitable defense or avoidance of the limitations

period.

2. Whether the appellate court should affirm under the tipsy coachman doctrine based on the alternative
argument that section 95.11(2)(e), Florida Statutes, operates as a statute of repose not subject to

equitable doctrines, even though the trial court did not decide that issue.

HOLDINGS

1. Dismissal at the pleading stage was improper because the amended complaint alleged ultimate facts that,

if proven, could support an equitable defense to the statute-of-limitations defense.

2. The court declined to apply the tipsy coachman doctrine because whether section 95.11(2)(e) operates as
a statute of repose, and whether it would bar the Association’s claims notwithstanding its equitable

allegations, presented a separate potentially dispositive issue that the trial court had not addressed.

KEY QUOTATIONS

“At the motion-to-dismiss stage, the trial court was not required to determine whether an equitable defense
ultimately applied. The trial court was required only to determine whether the complaint alleged facts
suggesting the possibility that the Association could plead facts in avoidance of the limitations defense.” (at
3)

“Here, whether section 95.11(2)(e), operates as a statute of repose—and, if so, whether it bars the
Association’s claims notwithstanding any equitable allegations—presents a separate and potentially
dispositive issue that was not addressed below.” (at 4)

FACTUAL BACKGROUND

The Association’s property insurance policy covered property damaged by Hurricane Irma on September 10,
2017. The Association timely reported the loss and submitted a sworn proof of loss, but Underwriters did not
make the statutorily required coverage determination within ninety days after acknowledging the claim.
Underwriters denied coverage approximately one month after the five-year limitations period expired, and the
Association filed suit three days later. In its amended complaint, the Association alleged that Underwriters’
investigative delays and demands for examinations not required by the policy prevented it from filing suit before

the limitations period expired.

PROCEDURAL HISTORY

The circuit court initially dismissed the Association’s complaint without prejudice on statute-of-limitations
grounds. The Association filed an amended complaint alleging that Underwriters’ delays and failure to make a

timely coverage determination equitably prevented timely suit. The circuit court dismissed the amended



complaint with prejudice and denied rehearing without expressly addressing Underwriters’ alternative argument

that the statute operated as a statute of repose.

DISPOSITION
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REMAND INSTRUCTIONS

The trial court must consider in the first instance whether section 95.11(2)(e), Florida Statutes, operates as a
statute of repose and, if so, whether it bars the Association’s claims notwithstanding the equitable allegations.

Further proceedings must be consistent with the opinion.
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