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SUMMARY

The Nebraska Supreme Court held that a formal complaint challenging a utility's failure to prorate

billing when implementing interim and final natural gas rates constituted an impermissible collateral

attack on a prior rate case order. The court concluded that applicable statutes, regulations, and the rate

case order did not require proration, making the issue subject to negotiation in the rate proceeding. It

affirmed dismissal as to the interim rates, reversed the district court as to the final rates, and remanded

with directions to reinstate the Nebraska Public Service Commission's dismissal.
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SourceGas and Knight appealed, and the Nebraska Public Service
Commission and Nebraska Public Advocate cross-appealed, from a
Lancaster County District Court judgment partially reversing the
Commission's dismissal of the Public Advocate's formal complaint
concerning nonprorated implementation of interim and final natural-

gas rates.

Under the Administrative Procedure Act, the appellate court may
reverse, vacate, or modify the district court's judgment for errors
appearing on the record. Questions of law are reviewed independently
of the lower court's conclusion.
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QUESTIONS PRESENTED

1. Whether the Public Advocate's complaint challenging the utility's nonprorated implementation of interim

and final rates was an impermissible collateral attack on the Commission's final 2006 rate-case order.

2. Whether applicable Nebraska statutes, regulations, or Commission orders required a utility to prorate

billing when implementing a rate change.

3. Whether the complaint concerning the interim rates was also barred as an impermissible collateral
attack.

HOLDINGS

1. The applicable statutes, Commission rules, and rate-case order did not require a utility to prorate billing

when implementing new rates; the issue was a proper subject of negotiation in the rate-case proceeding.

2. The Public Advocate's complaint concerning the final rates was an impermissible collateral attack on the
final 2006 rate-case order and was barred because the proration issue could have been raised and

resolved in the original rate proceeding.

3. The complaint concerning the interim rates was also an impermissible collateral attack and was properly
dismissed.

KEY QUOTATIONS

“We conclude that as a matter of law, the issue of whether a utility must prorate its billing upon the
implementation of new rates is not addressed by the applicable statutes, rules, or regulations and is therefore

a proper subject of negotiation during a rate case proceeding.” (779 N.W.2d at 334)

“The Public Advocate's formal complaint was an impermissible collateral attack on the 2006 rate case order
and should be dismissed.” (779 N.W.2d at 335)

FACTUAL BACKGROUND

Knight, a jurisdictional natural-gas utility, applied for an increase in its annual revenue requirement. While the

application was pending, Knight implemented interim rates subject to refund; Knight and the Public Advocate



later settled the rate case, and the Commission approved an $8.25 million annual increase effective January 1,
2007. Neither the settlement nor the Commission's approval order addressed whether billing had to be prorated
when the new rates were implemented, and Knight did not prorate its billing. After the rate case order became
final, the Public Advocate filed a formal complaint seeking refunds for customers who may have been charged

the new rates for service rendered before the effective date.
PROCEDURAL HISTORY

Knight filed a rate-increase application with the Commission, and the Public Advocate intervened. The parties
settled the rate case, the Commission approved the settlement, and the order became final without an appeal. The
Public Advocate later filed a formal complaint alleging that the utility improperly failed to prorate billing when
implementing interim and final rates. The Commission dismissed the complaint as an impermissible collateral
attack. The Lancaster County District Court held that the complaint was a collateral attack as to the interim rates
but not the final rates and remanded for consideration of the final-rate issue. The Nebraska Supreme Court
affirmed the dismissal as to the interim rates, reversed the district court as to the final rates, and remanded with

directions to reinstate the Commission's dismissal.
DISPOSITION
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REMAND INSTRUCTIONS

Reverse the district court's decision concerning the final rates and remand with directions to reinstate the
Commission's dismissal of the Public Advocate's formal complaint; affirm the dismissal concerning the interim

rates.
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