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SUMMARY

The New York Court of Appeals held that a prosecutor's pretrial display of a defendant's photograph to

an eyewitness is subject to a Wade hearing when the defendant challenges its suggestiveness, even if

the display was intended as trial preparation. The Court rejected the trial-preparation exception

associated with People v. Herner, but affirmed the conviction because the record supported an

independent source for the eyewitness's in-court identification and the error was harmless.
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affirmed

Defendant appealed, by leave of the New York Court of Appeals, from
an Appellate Term order affirming her criminal convictions and the
denial of her request for a Wade hearing concerning a prosecutor's
pretrial display of her arrest photograph to the complainant.

The Court of Appeals treated the independent-source determination as
an issue of fact beyond its review if supported by the record, absent an
error of law.
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QUESTIONS PRESENTED

1. Whether a prosecutor's pretrial display of a single photograph of the defendant to an identifying witness

may be treated as trial preparation and excluded from Wade-hearing scrutiny under People v. Herner.

2. Whether a defendant who alleges that an out-of-court viewing of the defendant's likeness was unduly

suggestive is entitled to a formal Wade hearing regardless of the prosecutor's stated purpose.

3. Whether the trial court's failure to conduct a Wade hearing required reversal when the record supported

an independent source for the complainant's in-court identification.

HOLDINGS

1. The trial-preparation exception derived from People v. Herner and the preliminary Herner hearing
procedure are inconsistent with New York's approach to suggestive pretrial identifications and should
not be used to shield a prosecutor's or police officer's out-of-court display of the defendant's likeness

from Wade scrutiny.

2. Upon a defendant's motion alleging undue suggestiveness, the court must conduct a formal pretrial Wade
hearing to determine whether the police or prosecutor conducted an out-of-court identification procedure

that exposed the witness to the defendant's identity in an unduly suggestive manner.

3. Although the trial court improperly denied defendant a Wade hearing, the error was harmless because
the record supported the trial court's alternative finding that the complainant's in-court identification had

an independent source in her spontaneous hospital identification of defendant.

KEY QUOTATIONS

“We can find no basis to maintain a distinction between viewings of a defendant's image in preparation for
trial and any other out-of-court identifications. Both expose a witness to defendant's likeness, with the

potential risk for undue suggestiveness.” (26 N.Y.3d at 505-506)

“Instead, upon defendant's motion, a court must hold a formal pre-trial hearing to determine whether the
police or prosecutor conducted an out-of-court identification procedure that exposed the witness to

defendant's identity in an unduly suggestive manner.” (26 N.Y.3d at 506)

FACTUAL BACKGROUND

A passenger on a New York City bus was assaulted by an unknown woman who punched her and threatened her
with a knife. Two months later, the complainant happened upon defendant at a hospital pharmacy, recognized her
as the assailant, and immediately notified police. Eighteen months after the assault, the prosecutor showed the
complainant a single photograph of defendant taken on the day of her arrest, purportedly as part of trial
preparation. The complainant later made an in-court identification, and the trial court relied on the hospital

identification as an independent source.
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The trial court conducted a so-called Herner hearing and determined that the prosecutor's display of defendant's
arrest photograph was trial preparation rather than an identification procedure requiring a Wade hearing. The
court also concluded that the display did not taint the complainant's in-court identification because the
complainant had independently identified defendant at a hospital. After defendant was convicted of several
offenses, the Appellate Term affirmed. The Court of Appeals held that defendant was entitled to a Wade hearing
but affirmed because the error was harmless in light of record support for an independent source.
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affirmed
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