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SUMMARY

The South Carolina Supreme Court reversed the denial of Fred R. Rutland’s application for post-
conviction relief. The court held that trial counsel was ineffective for failing to impeach the State’s key
witness with prior inconsistent statements concerning whether the victim was armed, and that the
omission prejudiced Rutland because the witness’s credibility was central to his self-defense claim.
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QUESTIONS PRESENTED

1. Whether trial counsel was ineffective for failing to cross-examine the State's key witness regarding her
prior inconsistent statements that the victim was armed.

2. Whether trial counsel was ineffective for failing to preserve for appellate review the trial court's refusal
to charge the jury on the defense of others.

HOLDINGS

1. Trial counsel's failure to cross-examine the State's only disinterested eyewitness about prior inconsistent
statements was deficient and prejudicial under Strickland because there was a reasonable probability that
effective impeachment would have changed the outcome of the trial or undermined confidence in the
verdict.

KEY QUOTATIONS

“In order to prove trial counsel was ineffective, the PCR applicant must show: (1) counsel's performance was
deficient; and (2) there is a reasonable probability that, but for counsel's errors, the result of the proceeding
would have been different.”

“As a result, we find there is a reasonable probability the outcome of the trial would have been different had
trial counsel impeached Kestner, as her prior inconsistent statements demonstrate all three witnesses to the
incident attested at some juncture the victim was armed at the time of the shooting.”

FACTUAL BACKGROUND

Rutland shot and killed the victim inside a pet-grooming business after an earlier altercation involving the victim
and the victim's estranged wife, Sally Peele. Rutland and Peele testified that the victim entered the business,
drew and fired a handgun, and that Rutland shot him in self-defense. The State's only disinterested eyewitness,
Kimberly Kestner, testified at trial that she never saw the victim with a gun, despite having previously stated in a
signed statement to law enforcement and to a newspaper reporter that the victim was armed. Trial counsel knew
of those inconsistent statements but failed to use them during cross-examination.

PROCEDURAL HISTORY

Rutland was convicted of murder, possession of a firearm during the commission of a violent crime, and
pointing a firearm, and received a sentence of life imprisonment without parole. The Supreme Court of South
Carolina affirmed his convictions and sentences on direct appeal. After the PCR judge denied relief, the court
granted certiorari on whether trial counsel was ineffective for failing to impeach the State's key witness with
prior inconsistent statements and for failing to preserve a jury-instruction issue; the court resolved the first issue
and reversed.

DISPOSITION

reversed

REMAND INSTRUCTIONS



The PCR judge's order denying post-conviction relief was reversed. The source does not state additional remand
instructions.
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