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SUMMARY

The Supreme Court of North Dakota affirmed Candace Scialdone’s criminal judgment for actual
physical control of a motor vehicle while under the influence. The court held that proof an Intoxilyzer
5000 was checked after being moved was not a foundational requirement for admitting the test results.
It also held that the admission of documents faxed during trial and related rebuttal testimony did not
violate discovery rules, particularly because Scialdone did not request a continuance or show
prejudice.
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PROCEDURAL POSTURE Scialdone appealed a criminal judgment entered after a jury found her
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QUESTIONS PRESENTED

1. Whether proof that an Intoxilyzer 5000 machine was checked or recalibrated after being moved was a
foundational requirement for admission of the Intoxilyzer test results.

2. Whether the trial court violated N.D.R.Crim.P. 16 or abused its discretion by admitting documents faxed
during trial and permitting a field inspector to testify as rebuttal evidence.

3. Whether the City violated N.D.R.Crim.P. 16 by providing foundational documentation on the day before
trial.

HOLDINGS

1. Evidence that an Intoxilyzer 5000 machine was checked after being moved was not a foundational
requirement for showing that the test was administered according to the State Toxicologist's approved
method or for admitting the test result.

2. The trial court did not abuse its discretion by admitting the faxed documents or permitting the field
inspector to testify because the evidence was offered as rebuttal evidence, Scialdone did not request a
continuance, and she did not show an inability to meet the evidence.

3. The City did not violate N.D.R.Crim.P. 16 in a manner requiring reversal because Scialdone did not
request a continuance and did not show prejudice from the timing of the disclosure.

KEY QUOTATIONS

“We conclude that evidence of such checks is not a foundational requirement for showing an Intoxilyzer 5000
test was administered in accordance with the approved method for conducting the test or for admission of the
test result into evidence.” (¶ 7)

“If Scialdone felt surprised, her remedy was to request a continuance.” (¶ 9)

“The judgment is affirmed.” (¶ 14)

FACTUAL BACKGROUND

After being arrested for actual physical control of a vehicle, Scialdone consented to an Intoxilyzer test. Before
jury selection, the City provided defense counsel with Intoxilyzer records it intended to use at trial. During trial,
defense counsel challenged the foundation for the test results based on a student-manual statement that
calibration checks must be completed whenever an Intoxilyzer machine is moved from one location to another.
During a recess, the City obtained and faxed documents showing that the machine had been installed and
checked by a field inspector in Grand Forks after being moved from Bismarck, and the inspector testified as
rebuttal evidence.

PROCEDURAL HISTORY



The City prosecuted Scialdone in municipal court, and a jury returned a guilty verdict. During trial, the court
admitted Intoxilyzer test results, documents faxed during a recess, and rebuttal testimony from a field inspector
over Scialdone's objections. The criminal judgment was entered, and Scialdone appealed; the North Dakota
Supreme Court affirmed.
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affirmed
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