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SUMMARY

The Washington Supreme Court answered a certified question from the Ninth Circuit concerning

whether a monorail operator with contractual rights to use and operate property owned by the City of

Seattle could sue an engineering firm for negligent damage to that property despite lacking contractual

privity. The court held that engineers undertaking professional services owe an independent common-

law duty of reasonable care, measured by the care, skill, and learning expected of a reasonably prudent

Washington engineer. That duty extends to safety risks of physical damage and to persons holding

legally protected interests in the damaged property, allowing the insurer-subrogee to pursue the

negligence claim.
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The United States Court of Appeals for the Ninth Circuit certified a
question of Washington law concerning whether a subrogee of a
monorail operator could pursue negligence claims against an
engineering firm that was not in contractual privity with the operator.

Questions concerning the existence, measure, and scope of a tort duty
are questions of law reviewed de novo. The certified state-law

question was considered de novo.
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QUESTIONS PRESENTED

1. Whether an engineering firm that undertakes engineering services owes an independent tort duty of

reasonable care notwithstanding its contract with the property owner.

2. Whether that duty extends to safety risks of physical damage to property in which a nonowner

concessionaire holds a legally protected right to use and possess the property.

3. Whether the economic loss rule or independent duty doctrine bars the subrogee's negligence claim

against the engineering firm.

4. What measure of reasonable care applies to an engineer undertaking professional engineering services.

HOLDINGS

1. Engineers who undertake engineering services in Washington owe a common-law duty to exercise

reasonable care independent of their contractual obligations.

2. The measure of reasonable care for an engineer undertaking engineering services is the degree of care,
skill, and learning expected of a reasonably prudent engineer in Washington acting in the same or similar

circumstances.

3. An engineer's duty of care encompasses safety risks of physical damage to the property on which the
engineer works, even when the plaintiff's damages also include business interruption or other economic

consequences.

4. An engineering firm's duty of care regarding damage to property extends to persons holding a legally

protected interest in that property; ownership of the property is not required.

5. Because AFM was subrogated to SMS's rights, it may pursue damages for tortious injury to SMS's

legally protected property interests, including potentially consequential lost profits.

KEY QUOTATIONS

“An injury is remediable in tort if it traces back to the breach of a tort duty arising independently of the terms
of the contract.” (at 526)

“We therefore hold the measure of reasonable care for an engineer undertaking engineering services is the
degree of care, skill, and learning expected of a reasonably prudent engineer in the state of Washington acting
in the same or similar circumstances.” (at 529)

“We reject LTK's argument and hold that the scope of an engineer's duty of care extends to the persons who

hold a legally protected interest in the damaged property.” (at 530)



“Applying the independent duty doctrine here, we hold that SMS may sue LTK for negligence.” (at 532)

FACTUAL BACKGROUND

In May 2004, a fire caused by an electrical failure damaged the blue and red trains of the Seattle Monorail
System. Seattle Monorail Services operated the monorail under a concession agreement with the City of Seattle
and was responsible for certain maintenance and repair costs, but did not own the monorail. LTK had contracted
with the City to examine the monorail system and recommend repairs, and AFM paid SMS $3,267,861 for the

fire-related losses and became subrogated to SMS's rights.

PROCEDURAL HISTORY

Affiliated FM sued LTK in King County Superior Court, alleging negligent modification of the monorail's
electrical grounding system. LTK removed the action to the United States District Court for the Western District
of Washington and obtained summary judgment on the ground that SMS's losses were purely economic and
barred by Washington's economic loss rule; the district court denied reconsideration. AFM appealed, and the

Ninth Circuit certified the Washington-law question to the Washington Supreme Court.
DISPOSITION

other

REMAND INSTRUCTIONS

The Washington Supreme Court answered the Ninth Circuit's certified question in the affirmative: SMS, through
AFM's subrogation rights, may pursue a negligence claim against LTK. The federal proceedings were to
continue consistently with that answer.
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