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SUMMARY

The Alabama Supreme Court affirmed the denial of a construction company's motion to compel

arbitration. The court held that the motion to dismiss was not reviewable because the submission of

matters outside the pleadings converted it into a motion for summary judgment, and further held that

the company failed to prove that the construction contract substantially affected interstate commerce

as required for application of the Federal Arbitration Act.
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Dobbs appealed the trial court's denial of its motion to dismiss or,

alternatively, to compel arbitration.

The denial of a summary-judgment motion is generally not appealable
absent permission under Rule 5, Ala. R. App. P. The court reviewed
the denial of the motion to compel arbitration based on whether Dobbs
proved the existence of an arbitration agreement in a transaction

substantially affecting interstate commerce.
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QUESTIONS PRESENTED

1. Whether the trial court's denial of Dobbs's motion to dismiss for failure to satisfy a contractual condition

precedent was reviewable on appeal after Dobbs submitted matters outside the pleadings.

2. Whether Dobbs established that the parties' construction transaction substantially affected interstate
commerce so that the Federal Arbitration Act applied and the arbitration agreement was specifically

enforceable.

HOLDINGS

1. By attaching the contract and an affidavit to its Rule 12(b)(6) motion, Dobbs converted the motion into
one for summary judgment. Because an order denying summary judgment is not appealable absent
permission under Rule 5, Ala. R. App. P., and no permission was sought or granted, the court could not

review the merits of Dobbs's condition-precedent defense.

2. The party moving to compel arbitration bears the burden of proving that the arbitration agreement
appears in a contract involving a transaction that substantially affects interstate commerce. Dobbs failed
to meet that burden because its general evidence concerning interstate materials and out-of-state
cabinetry did not establish a substantial interstate-commerce effect for the Northcutts' Alabama

construction contract; therefore, the motion to compel arbitration was properly denied.

KEY QUOTATIONS

“Because it is the Sisters who seek to compel arbitration, they have the burden of proving that the transaction

in this case affected interstate commerce.” (at 611)

“If the party moving to compel arbitration fails to make such a showing, the burden of proof does not shift to

the opposing party and the motion should be denied.” (at 611)

FACTUAL BACKGROUND

The Northcutts contracted with Dobbs to construct a one-story wood-frame professional dental office in
Alabama. The construction contract contained an arbitration clause covering disputes arising out of or relating to
the contract, but required certain disputes initially to be submitted to the engineer. Dobbs submitted an affidavit
stating generally that its business used materials shipped from various locations and that some cabinetry was
shipped out of state, but it presented no evidence that materials from outside Alabama were used in constructing

the Northcutts' building.

PROCEDURAL HISTORY

The Northcutts sued Dobbs alleging breach of express and implied warranties, breach of contract, fraud,
fraudulent suppression, deceit, and outrage. Dobbs moved to dismiss for failure to satisfy a contractual condition
precedent or, alternatively, to compel arbitration, submitting the contract and an affidavit. The trial court denied

both requests. The Supreme Court of Alabama held that the motion to dismiss had been converted into a



summary-judgment motion and that its denial was not appealable absent permission under Rule 5, which was

neither sought nor granted; it reached the arbitration issue and affirmed its denial.
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