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SUMMARY

The Montana Supreme Court affirmed Dustin Scott Dineen’s felony strangulation conviction. The
Court held that prior inconsistent statements by the victim were sufficiently corroborated by
circumstantial evidence, rejected his ineffective-assistance claim for lack of demonstrated prejudice,
and declined to review his unpreserved jury-instruction challenge for plain error.
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PROCEDURAL POSTURE Dineen appealed his Yellowstone County conviction for felony

strangulation of a partner or family member, challenging the
sufficiency of the evidence, the effectiveness of trial counsel, and an

unpreserved jury-instruction issue.

STANDARD OF REVIEW The court reviewed sufficiency of the evidence de novo, ineffective-
assistance claims de novo as mixed questions of law and fact, and
exercised discretionary plain-error review sparingly for unpreserved
claims implicating fundamental constitutional rights and the fairness

of the proceedings.
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QUESTIONS PRESENTED

1. Whether sufficient evidence, including corroboration of Curtiss’s prior inconsistent statements,

supported Dineen’s conviction for felony strangulation.

2. Whether defense counsel rendered ineffective assistance by asking Curtiss whether physical violence in

the relationship was regular or an exception, thereby opening the door to evidence of prior violence.

3. Whether the court should exercise plain-error review over an unpreserved challenge to the jury

instruction concerning the mental state required for strangulation.

HOLDINGS

1. The evidence was sufficient for a rational juror to find beyond a reasonable doubt that Dineen purposely
or knowingly impeded Curtiss’s normal breathing by blocking airflow to her nose and mouth. Curtiss’s
prior inconsistent statements could be used as substantive evidence because they were corroborated by

circumstantial and other evidence.

2. Dineen failed to establish a reasonable probability that, absent counsel’s question opening the door to
evidence of prior domestic violence, the result of the proceeding would have been different. The

ineffective-assistance claim therefore failed.

3. The court declined to exercise plain-error review over Dineen’s unpreserved challenge to the jury

instruction concerning the mental state for strangulation.

KEY QUOTATIONS

“Prior inconsistent statements may be admitted as substantive evidence and may be considered in

‘determining whether the evidence is sufficient to sustain the conviction.”” (Y 12)
“Corroborating evidence “need not be direct evidence of each element of the offense.”” ( 15)

“To prevail on an ineffective assistance of counsel claim, a defendant must demonstrate, first, “that counsel’s

performance was deficient.”” (1 24)

FACTUAL BACKGROUND

Dustin Dineen and Jena Curtiss argued at their home on August 14, 2017, after Curtiss learned that her mother
intended to report a child-custody matter to state authorities. Curtiss testified at trial that Dineen put his hand
over her mouth and, briefly, over her nose and mouth, while prior statements to family members, a child-
protection employee, and a police officer described Dineen holding her down and impeding her breathing. The
State also presented evidence of Curtiss’s frantic condition, injuries, raspy voice, contemporaneous statements,

Dineen’s repeated calls and text messages, and his admission that he covered Curtiss’s mouth.

PROCEDURAL HISTORY



A Yellowstone County jury convicted Dineen of felony strangulation after rejecting his request for conviction of
the lesser offense of Partner or Family Member Assault. The District Court denied his motion to dismiss for

insufficient evidence. The Montana Supreme Court affirmed the conviction.
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