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Condo v. Conners

266 P.3d 1110 (Colo. 2011) - Decided December 19, 2011

SUMMARY

The Colorado Supreme Court held that an LI.C operating agreement's anti-assignment clause applied

to both membership rights and duties, including the right to receive distributions. In the context of this

closely held LLC, the clause rendered a member powerless to make an unapproved assignment even

though it did not expressly state that the assignment was void or invalid. Because the assignment had

no legal effect, the plaintiff's tortious-interference and civil-conspiracy claims failed for lack of a valid

preexisting contract, and summary judgment for the defendants was affirmed.
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QUESTIONS PRESENTED

1. Whether the LLC operating agreement's anti-assignment clause applied to Banner's transfer of his right

to receive distributions and voting interest.

2. Whether an anti-assignment clause in a closely held LL.C operating agreement rendered an unapproved
assignment legally ineffective even though the agreement did not expressly state that the assignment was

void or invalid.

3. Whether summary judgment was proper on Condo's tort claims when the challenged assignment was

ineffective and therefore could not constitute a valid contract with which defendants could interfere.

HOLDINGS

1. The operating agreement's prohibition on transferring 'any portion' of a membership interest applied to
both membership rights and duties, including Banner's right to receive LL.C distributions and his voting

interest.

2. In the context of this closely held LLC and its operating agreement, the anti-assignment clause rendered
Banner powerless to make the unapproved assignment; the assignment therefore had no legal effect even

without 'magic words' stating that it was void or invalid.

3. Summary judgment for the defendants was proper because Condo's tortious-interference and civil-
conspiracy claims depended on a valid, preexisting contract, and the Banner assignment had no legal
effect.

KEY QUOTATIONS

“We conclude that the anti-assignment clause rendered Banner powerless to make this nonconforming
transfer.” (1112-13)

“Given these circumstances and the plain meaning of the Operating Agreement, we hold that the
nonconforming Banner assignment had no legal effect and cannot support Condo's underlying claims of

tortious interference with contract and civil conspiracy.” (1119)

FACTUAL BACKGROUND

Thomas Banner held a one-third membership interest in Hut at Avon, LLC. As part of a divorce settlement,
Banner executed an assignment to Elizabeth Condo purporting to transfer his right to receive distributions and
effectively his voting interest. The LL.C operating agreement prohibited a member from selling, assigning,
pledging, or otherwise transferring any portion of the membership interest without the prior written approval of
all members, and the other members refused to consent. Banner later sold his entire membership interest to
Thomas Conners and George Roberts, after which Condo sued them and their attorney for tortious interference

with contract and civil conspiracy.

PROCEDURAL HISTORY



Condo sued Thomas Conners, George Roberts, and Wendell Porterfield, alleging that they tortiously interfered
with Thomas Banner's prior assignment of membership rights to Condo and conspired to destroy the
assignment's value. The trial court granted summary judgment for the defendants, ruling that the assignment was
void as against public policy because it lacked the other LL.C members' consent. The Colorado Court of Appeals
affirmed on the alternative ground that the assignment violated the operating agreement's anti-assignment clause
and had no legal effect. The Colorado Supreme Court affirmed and remanded for return to the trial court for

proceedings consistent with its opinion.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case was remanded to the Colorado Court of Appeals to return the matter to the trial court for entry of

judgment and proceedings consistent with the opinion.
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