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SUMMARY

The Supreme Court of New Mexico reviewed consolidated appeals concerning the New Mexico

Public Regulation Commission’s 2015 rural universal service fund surcharge order and related rule

amendments. The court concluded that the 3% surcharge rate was arbitrary, unsupported by substantial

evidence, and inconsistent with the PRC’s own rules requiring a prudent fund balance. The court also

addressed the rule amendments, including the surcharge cap and revised funding formula, and

reversed the PRC’s orders for further proceedings.
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Consolidated appeals from two orders of the New Mexico Public
Regulation Commission: an annual 2015 surcharge-rate order and a
rulemaking order amending the State Rural Universal Service Fund

rules.

The court reviews PRC orders to determine whether they are arbitrary
and capricious, unsupported by substantial evidence, outside the
agency's authority, or otherwise inconsistent with law. The court
reviews the whole record, considering evidence supporting and
opposing the agency's decision in the light most favorable to the
decision. An order must substantially comply with the governing

statute.
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PRACTICE AREAS

administrative law  public utility regulation = telecommunications law  appellate procedure

QUESTIONS PRESENTED

1. Whether the PRC's 2015 Surcharge Rate Order was arbitrary, unsupported by substantial evidence, or
inconsistent with the PRC's existing rule requiring a prudent fund balance.

2. Whether the 2013 statutory requirement to establish a surcharge cap authorized the PRC to operate the

fund at a projected deficit or disregard its existing funding rules when setting the 2015 surcharge.

3. Whether the PRC's rulemaking order adopting a 3% surcharge cap and changing the funding formula
was supported by substantial evidence.

4. Whether the PRC prejudged the rulemaking by referring to the pending rule changes when it issued the
Surcharge Rate Order.

5. Whether the PRC had authority to modify the funding formula through rulemaking.

HOLDINGS

1. The PRC's 2015 Surcharge Rate Order was arbitrary, unsupported by substantial evidence, and violated
the PRC's existing rule because the 3% surcharge was projected to leave the fund with a substantial
deficit rather than a prudent fund balance.

2. The PRC did not prejudge the rulemaking, although language in the Surcharge Rate Order suggesting

that the pending rule changes would reduce fund payments was troubling.

3. The PRC's adoption of the 3% surcharge cap and revised funding formula was not supported by
substantial evidence.

4. The PRC had authority to modify the funding formula through rulemaking, but the revised formula and

surcharge cap required substantial evidentiary support that was absent from the record.

KEY QUOTATIONS

“We do not interpret the “minimum” surcharge requirement in Section 63-9H-6(J) as authority to operate the
Fund at a deficit.” (1 16)

“The record must have substantial evidence to support a finding that the newly adopted funding formula is
adequate to satisfy the requirements of Section 63-9H-6(C) and (K) and Rule 17.11.10.19(C), and that the

surcharge cap has not been arbitrarily established.” (Y 32)



“We reverse the PRC’s Surcharge Rate Order in NMPRC Case No. 14-00279-UT and also reverse the PRC’s

Rule Order in NMPRC Case No. 12-00380-UT. We remand both matters to the PRC for further proceedings
consistent with this opinion.” (9 33)

FACTUAL BACKGROUND

New Mexico's Rural Telecommunications Act established a State Rural Universal Service Fund financed by a
surcharge on intrastate retail telecommunications services and distributed to eligible local telephone companies.
The PRC's existing rules required the annual fund amount to include eligible carriers' revenue requirements,
administrative expenses, and a prudent fund balance. Despite evidence that a 3% surcharge would produce a
projected $3,870,813 deficit, the PRC adopted that rate for 2015. In a separate rulemaking, the PRC adopted a
3% surcharge cap and changed the funding formula from one based on 2004 access minutes to a rolling formula,

although the record did not establish that the new formula would provide sufficient support.

PROCEDURAL HISTORY

The PRC issued a September 17, 2014 order setting a 3% surcharge rate and a November 26, 2014 rule order
establishing a 3% surcharge cap and changing the funding formula. The New Mexico Exchange Carrier Group

appealed both orders directly to the New Mexico Supreme Court. The Supreme Court reversed both orders and
remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The PRC must conduct further proceedings consistent with the opinion. The record must contain substantial
evidence showing that the revised funding formula adequately satisfies NMSA 1978, Section 63-9H-6(C) and
(K), and Rule 17.11.10.19(C), and that the surcharge cap was not arbitrarily established.
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