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SUMMARY

The Oregon Supreme Court held that ORS 20.080(2) does not require a defendant asserting a
qualifying counterclaim to make a prelitigation demand before recovering attorney fees. The court
concluded that a contrary statement in Bennett v. Minson was dictum and lacked sufficient persuasive
force to justify adding language to the statute. The court reversed the Court of Appeals order denying
attorney fees and remanded for further proceedings.
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QUESTIONS PRESENTED



1. Whether ORS 20.080(2) requires a defendant who prevails on a qualifying counterclaim to make a
prelitigation written demand before recovering attorney fees.

2. Whether the statement in Bennett v. Minson that the demand and tender requirements of ORS 20.080(1)
apply to subsection (2) was binding precedent or obiter dictum.

3. Whether the court should apply its interpretation of ORS 20.080(2) prospectively only.

HOLDINGS

1. ORS 20.080(2) does not impose a prelitigation demand-letter or tender requirement on a defendant
seeking attorney fees after prevailing on a qualifying counterclaim.

2. Bennett's statement that the procedural requirements of ORS 20.080(1) apply to subsection (2) was
obiter dictum, was not necessary to Bennett's decision, and had no binding precedential effect.

3. The court declined to apply its interpretation of ORS 20.080(2) prospectively only.

KEY QUOTATIONS

“The legislature included no statutory wording that is reasonably capable of being read to require a
defendant to tender a prelitigation demand as a prerequisite to recovering attorney fees.” (484)

“there is no more persuasive evidence of the intent of the legislature than the words by which the legislature
undertook to give expression to its wishes.” (486)

“the court's remark about implicit procedural requirements in ORS 20.080(2) cannot reasonably be regarded
as anything but obiter dictum.” (494)

“Legislative history may be used to identify or resolve ambiguity in legislation, not to rewrite it.” (495)

FACTUAL BACKGROUND

The parties owned adjacent parcels in Washington County and disputed their common boundary for years.
Halperin and Michel sent the Pitts parties a demand letter concerning an alleged trespass and later filed claims
for quiet title and trespass; the Pitts parties counterclaimed for trespass and quiet title. After trial, the circuit court
dismissed both trespass claims and quieted title in favor of Halperin and Michel, while the Court of Appeals later
ruled that Halperin and Michel were liable for trespass as a matter of law.

PROCEDURAL HISTORY

The parties litigated competing trespass and quiet-title claims involving an adjoining-property boundary. After a
bench trial, the circuit court dismissed both trespass claims but quieted title in favor of Halperin and Michel. The
Court of Appeals later concluded that Halperin and Michel were liable for trespass as a matter of law, but denied
the Pitts parties' request for attorney fees because they had not made a prelitigation demand. The Oregon
Supreme Court reversed and remanded for further proceedings.

DISPOSITION

reversed_and_remanded



REMAND INSTRUCTIONS

The order of the Court of Appeals is reversed, and the case is remanded to the Court of Appeals for further
proceedings concerning the Pitts parties' request for attorney fees.
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