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SUMMARY

On rehearing, the Texas Court of Appeals, Third District, withdrew and substituted its prior opinion
concerning a Texas Citizens Participation Act motion to dismiss claims for knowing participation in
breach of fiduciary duty and tortious interference with employment contracts. The court held that the
commercial-speech exemption applied to certain claims against Coast to Coast Insurance Services,
LLC involving communications with actual or potential insurance customers, but did not apply to
claims against the individual defendants or claims concerning procurement of office space. The court
also declined to consider an unpreserved argument that the Covenants Not to Compete Act preempted
the TCPA.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Appellants appealed the denial of their motion to dismiss Streamline's

claims under the Texas Citizens Participation Act.

STANDARD OF REVIEW The court reviewed de novo whether each party carried its assigned
burden under the TCPA.
PRECEDENTIAL VALUE Published memorandum opinion; the source does not provide a

reporter citation or additional precedential-status explanation.
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Services, Inc.
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QUESTIONS PRESENTED

1

. Whether Streamline's claims were based on, related to, or in response to appellants' exercise of the

TCPA-protected right of association.

. Whether the TCPA's commercial-speech exemption applied to Streamline's claims against Coast to

Coast and the Laras.

. Whether Streamline preserved its argument that the Covenants Not to Compete Act preempted the

TCPA.

. Whether Streamline established by clear and specific evidence a prima facie case for knowing

participation in breach of fiduciary duty.

. Whether Streamline established by clear and specific evidence a prima facie case for tortious

interference with contract.

. Whether appellants established the affirmative defense of justification by a preponderance of the

evidence.

HOLDINGS

1.

Streamline's allegations that appellants communicated with Molina and Martinez while pursuing a

competing insurance business implicated appellants' exercise of the TCPA-defined right of association.

. The commercial-speech exemption applied to Streamline's claims against Coast to Coast to the extent

those claims were based on communications by Molina and Coast to Coast's employee Martinez with

actual or potential customers to secure Coast to Coast insurance sales.

. The commercial-speech exemption did not apply to Coast to Coast's claim-related conduct concerning

Molina's assistance in procuring New Mexico office space because that conduct did not involve

communications with actual or prospective customers.

. The commercial-speech exemption did not apply to Streamline's claims against Lara, Sr. and Lara, Jr.

individually.

. Streamline waived its argument that the Covenants Not to Compete Act preempted the TCPA because it

did not present that argument to the district court with respect to appellants or their claims.

. Streamline failed to establish by clear and specific evidence a prima facie case that the Laras knowingly

participated in any alleged breach by Molina, or that Coast to Coast knowingly participated in the

alleged breach involving procurement of New Mexico office space.

. Streamline failed to establish by clear and specific evidence a prima facie case for tortious interference

against the Laras individually. The claim against Coast to Coast remained exempt from TCPA dismissal



to the extent it was based on customer-solicitation communications covered by the commercial-speech

exemption.

KEY QUOTATIONS

“Reviewing a TCPA motion to dismiss requires a three-step analysis.” (at 3)

“mere notice pleading—that is, general allegations that merely recite the elements of a cause of action—will

not suffice. Instead, a plaintiff must provide enough detail to show the factual basis for its claim.” (at 14)

FACTUAL BACKGROUND

Streamline employed Rafael Molina as an insurance agent and branch manager and Laura Martinez as an
insurance agent. After Molina and Martinez left Streamline, Coast to Coast was formed by Martin Lara, Sr. and
Martin Lara, Jr.; Streamline alleged that the defendants diverted customers, used confidential information,
recruited Martinez, and interfered with employment agreements. Streamline also alleged that Molina helped
Coast to Coast procure office space in New Mexico and that Coast to Coast and the Laras knowingly
participated in Molina's breach of fiduciary duty.

PROCEDURAL HISTORY

Streamline sued the Laras and Coast to Coast for knowing participation in breach of fiduciary duty and tortious
interference with employment contracts. The district court permitted discovery under the TCPA and denied
appellants' motion to dismiss. On rehearing, the court withdrew its prior opinion and judgment, affirmed in part,

reversed and rendered in part, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The court remanded for further proceedings consistent with the opinion. It rendered judgment dismissing
Streamline's claims against the Laras for knowing participation in breach of fiduciary duty and tortious
interference, and dismissing Coast to Coast's knowing-participation claim to the extent based on procuring New
Mexico office space. The denial of dismissal was affirmed as to the remaining Coast to Coast claims based on

customer-solicitation communications.
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