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SUMMARY

**Title IX – Athletic Participation Opportunities – Substantial Proportionality – Preliminary
Injunction** The Sixth Circuit vacated the denial of a preliminary injunction in a Title IX suit by
female swimmers challenging Michigan State University's elimination of the women's swimming-and-
diving team. The court held that the district court erred by (1) measuring the participation gap as a
percentage of the athletic program rather than focusing on the numerical gap, (2) comparing the gap to
the average team size instead of the size of a viable team (one with sufficient interest, ability, and
competition), and (3) potentially applying a bright-line 2% safe harbor for substantial proportionality.
The court also noted that at the preliminary-injunction stage, plaintiffs may rely on Equity in Athletics
Disclosure Act (EADA) data to show a likelihood of success, even though Title IX counts participants
differently.
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QUESTIONS PRESENTED

1. Whether the district court erred in analyzing the substantial proportionality test under Title IX by
considering the participation gap as a percentage of the athletic program rather than as a numerical gap.

2. Whether the district court erred by comparing the participation gap to the average team size rather than
to the size of a viable team.

3. Whether the student-athletes could rely on EADA data at the preliminary injunction stage to calculate
the participation gap.

HOLDINGS

1. The district court erred by considering the participation gap as a percentage of the athletic program. The
correct inquiry focuses on the number of participation opportunities, not the gap as a percentage.

2. The district court erred by comparing the participation gap to the average team size. The correct
comparison is to the size of a viable team, defined as one for which there is sufficient interest, ability,
and competition.

3. At the preliminary injunction stage, it may be appropriate to rely on EADA data to calculate the
participation gap, given that schools have access to the underlying Title IX data.

KEY QUOTATIONS

“Whether intercollegiate level participation opportunities for male and female students are provided in
numbers substantially proportionate to their respective enrollments” (at 3-4)

“OCR would also consider opportunities to be substantially proportionate when the number of opportunities
that would be required to achieve proportionality would not be sufficient to sustain a viable team, i.e., a team
for which there is a sufficient number of interested and able students and enough available competition to
sustain an intercollegiate team.” (at 4-5)

“As a frame of reference in assessing this situation, OCR may consider the average size of teams offered for
the underrepresented sex, a number which would vary by institution.” (at 5)

“An interpretation that conflates 'viable team' with 'average team' creates a strict numerical formula.” (at 13)

FACTUAL BACKGROUND

Michigan State University eliminated both its men's and women's swimming-and-diving teams. The women's
team members sued, arguing that MSU fails to provide women athletes with equal participation opportunities as
required by Title IX. The parties agreed on the gender breakdown of the undergraduate student body



(approximately 51% female) but disagreed on the number of female athletes. The district court denied the
plaintiffs' motion for a preliminary injunction.

PROCEDURAL HISTORY

The district court denied the student-athletes' motion for a preliminary injunction, finding they were not likely to
succeed on the merits of their Title IX claim. The plaintiffs appealed.

DISPOSITION

vacated

REMAND INSTRUCTIONS

For further proceedings consistent with this opinion, including the district court's determination of the
participation gap and whether it is substantially proportionate using the correct legal standards (numerical gap
analysis and viable team comparison).
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