SUPREME COURT OF THE STATE OF ALASKA

Graham R. v. Jane S.

334 P.3d 688 (Alaska 2014) - No. S-15158 - Decided September 19, 2014

SUMMARY

The Alaska Supreme Court affirmed an order modifying custody of the parties' child from Graham R.

to Jane S. The court held that the modification proceeding was not barred by res judicata or collateral

estoppel, that Graham's substantial interference with Jane's visitation rights constituted a change in

circumstances, and that modification was in the child's best interests. The court also concluded that

any errors concerning hearsay statements about the child's preferences or evidence of Graham's prior

convictions were harmless.
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Graham appealed the superior court's order modifying child custody
and awarding Jane sole legal and primary physical custody after an

evidentiary hearing.

Preclusion is reviewed de novo. Custody determinations and
modifications are reviewed for abuse of discretion and clear error as to
factual findings. Evidentiary rulings are reviewed for abuse of
discretion, and reversal requires prejudicial effect on a party's

substantial rights.
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QUESTIONS PRESENTED

1.

Whether res judicata barred Jane's later motion to modify custody after the parties resolved an earlier

domestic-violence protective-order proceeding.

. Whether collateral estoppel barred relitigation of allegations concerning Graham's interference with

Jane's visitation rights.

. Whether Graham's interference with Jane's visitation rights constituted a substantial change in

circumstances supporting custody modification.

. Whether the superior court properly determined that awarding Jane sole legal and primary physical

custody was in the child's best interests.

. Whether the superior court committed reversible error by admitting or considering the child's hearsay

statements concerning her custody preference.

. Whether the admission of Graham's old criminal convictions was reversible evidentiary error.

HOLDINGS

1.

Res judicata does not bar a motion to modify child custody because Alaska's custody-modification
statute permits modification upon a substantial change in circumstances and a determination that

modification is in the child's best interests.

. Collateral estoppel did not bar Jane's custody-modification motion because domestic violence and

custody were not actually litigated and necessarily decided in the protective-order proceeding.

. A custodial parent's substantial interference with the noncustodial parent's visitation rights constitutes a

substantial change in circumstances sufficient to support modification of custody.

. The superior court did not abuse its discretion in determining that sole legal and primary physical

custody should be awarded to Jane.

. Any error in admitting the child's statements about her custody preference was harmless because the

superior court expressly gave the evidence no weight and did not rely on it.

. Any error in admitting evidence of Graham's 1996 and 1997 misdemeanor convictions was harmless.

KEY QUOTATIONS

“res judicata does not apply to custody modifications” (at 625)

“Collateral estoppel bars relitigation when issues of fact or law “were actually litigated and necessarily

decided in [a] prior proceeding.”” (at 627)

“actions by a custodial parent which substantially interfere with the noncustodial parent’s visitation rights are

sufficient to constitute a change in circumstances.” (at 688)



“We will not reweigh the evidence when the record provides clear support for the trial court’s ruling.” (at
690)

FACTUAL BACKGROUND

Graham and Jane are the parents of a child for whom Graham received sole legal and primary physical custody
in 2006, while Jane received scheduled visitation. In 2012, while Graham was receiving heart treatment and
surgery, Graham and his wife took the child from Cordova to Anchorage and then California without adequately
informing Jane, causing her to miss multiple scheduled visits and preventing meaningful contact. After the child
returned, Jane sought modification of custody, and the superior court found that Graham's conduct substantially
interfered with her visitation rights and that custody modification was in the child's best interests.

PROCEDURAL HISTORY

A 2006 custody order awarded Graham sole legal and primary physical custody and granted Jane visitation.
After Graham took the child to California for heart surgery and interfered with Jane's visitation, Jane obtained a
protective order and later moved to modify custody. The superior court rejected Graham's res judicata and
collateral-estoppel arguments, found changed circumstances, modified custody in Jane's favor, and the Alaska

Supreme Court affirmed.
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