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Mississippi Credit Center, Inc. v. Catherine Horton
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SUMMARY

The Supreme Court of Mississippi affirmed the denial of a motion to compel arbitration in a dispute

involving consumer loan and credit-insurance transactions. Although the court rejected the trial court’s

finding that the arbitration agreement was procedurally unconscionable, it held that the defendants had

waived their right to compel arbitration by substantially invoking the judicial process.
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QUESTIONS PRESENTED

1. Whether the arbitration agreement was governed by and enforceable under the Federal Arbitration Act.

2. Whether Horton's claims fell within the broad scope of the arbitration agreement.
3. Whether the arbitration agreement was procedurally or substantively unconscionable.

4. Whether defendants waived their right to compel arbitration by substantially and unreasonably delaying

pursuit of arbitration while actively participating in the litigation.

5. Whether the defendants' waiver principle should apply more broadly to affirmative defenses or other

rights that could terminate or stay litigation.

HOLDINGS

1. The loan and insurance transactions had a sufficient nexus to interstate commerce, so the Federal

Arbitration Act governed enforcement of the arbitration agreement.

2. The broad arbitration agreement covered all of Horton's claims against MS Credit and the insurance

defendants because the claims arose out of or related to the loan and insurance transactions.

3. The arbitration agreement was neither procedurally nor substantively unconscionable and was valid and

enforceable.

4. Defendants waived arbitration by combining an eight-month unjustified delay in pursuing arbitration

with active participation in the litigation process.

5. A defendant's failure to timely and reasonably raise and pursue any affirmative defense or other
affirmative matter or right that could terminate or stay litigation, coupled with active participation in the

litigation, will ordinarily constitute waiver.

KEY QUOTATIONS

“However, where — as here — there is a substantial and unreasonable delay in pursuing the right, coupled with
active participation in the litigation process, we will not hesitate to find a waiver of the right to compel
arbitration.” (142)

“We do hold however that— absent extreme and unusual circumstances — an eight month unjustified delay in
the assertion and pursuit of any daffirmative defense or other right which, if timely pursued, could serve to

terminate the litigation, coupled with active participation in the litigation process, constitutes waiver as a
matter of law.” (945)

“Therefore, we reverse and render the circuit court’s finding that the arbitration agreement was procedurally

unconscionable, but affirm the circuit court’s denial of Defendant’s Motion to Compel Arbitration.” (146)

FACTUAL BACKGROUND

Catherine Horton obtained three loans from MS Credit Center, and in connection with her 2001 loan she signed
a separate arbitration agreement and jury-trial waiver covering disputes relating to the loan and associated
insurance transactions. She later sued MS Credit and insurance defendants over alleged inadequate disclosure of

credit-insurance terms, asserting contract, tort, fiduciary-duty, and unconscionability claims. The defendants



asserted arbitration but waited approximately eight months after answering while participating in the litigation,

including consenting to a scheduling order, engaging in written discovery, and taking Horton's deposition.

PROCEDURAL HISTORY

Horton filed suit alleging nondisclosure and other misconduct concerning credit insurance purchased in
connection with loans from MS Credit. Defendants asserted arbitration as an affirmative defense, but after
participating in the litigation process, including discovery and a deposition, they moved to compel arbitration.
The circuit court denied the motion on the ground that the arbitration agreement was procedurally
unconscionable. The Mississippi Supreme Court held the agreement enforceable but affirmed denial of
arbitration because defendants waived the right to compel it.
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