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SUMMARY

The Ohio Eighth District Court of Appeals affirmed the dismissal of an indictment against Albert
Berry on statute-of-limitations grounds. The court held that the State failed to establish reasonable
diligence in executing the summons or warrant as required by former R.C. 2901.13(E), and that post-
expiration law-enforcement efforts and Berry’s alleged evasion did not make the prosecution timely.
The court did not address Berry’s alternative claim of unjustifiable preindictment delay.
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PROCEDURAL POSTURE The State of Ohio appealed the Cuyahoga County Court of Common
Pleas' order granting Berry's motion to dismiss the indictment for
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QUESTIONS PRESENTED

1. Whether the State timely commenced the prosecution under former R.C. 2901.13(E) by indicting Berry
and issuing a summons or warrant without establishing reasonable diligence in executing that process.

2. Whether post-indictment law-enforcement efforts could establish reasonable diligence sufficient to toll
the statute of limitations.

3. Whether the statute of limitations was tolled under former R.C. 2901.13(G) because Berry purposely
avoided prosecution.

HOLDINGS

1. A prosecution is not commenced merely by returning an indictment or issuing a summons or warrant;
the State must also exercise reasonable diligence in issuing and executing the process. The State failed to
meet that burden here.

2. The State failed to establish reasonable diligence even when the court considered efforts made after the
natural expiration of the statute of limitations.

3. The statute of limitations was not tolled under former R.C. 2901.13(G) because Berry's false name
during a 2016 traffic stop did not establish that he purposely acted to prevent timely prosecution.

KEY QUOTATIONS

“Under former R.C. 2901.13(E), a prosecution is not “commenced” merely by the return of an indictment or
the issuance of a summons or warrant.” (¶ 47)

“It is commenced by the issuance of a summons or warrant plus the exercise of reasonable diligence to
execute the same.” (¶ 48)

“Accordingly, the effort to serve Berry with the summons via Federal Express on December 30, 2014 did not
constitute reasonable diligence.” (¶ 52)

“The only reason Berry was ultimately arrested was because he committed an unrelated traffic violation.” (¶
63)

“Because the state did not meet its burden of establishing that it exercised reasonable diligence in executing
the summons or warrant or that the statute of limitations was tolled due to Berry’s purposeful efforts to avoid
prosecution, the trial court did not err in granting Berry’s motion to dismiss.” (¶ 73)

FACTUAL BACKGROUND

The alleged rape and kidnapping occurred on January 8, 1995, and police identified Berry as a suspect and
arrested him approximately one month later, but the victim initially declined to pursue charges. The State took
no further action until the rape kit was submitted for testing in 2012, and Berry was indicted on December 30,
2014, shortly before the applicable twenty-year limitations period expired. The summons was sent by Federal



Express to an address that was returned as bad, and the State made only limited subsequent efforts to locate
Berry before he was arrested after an unrelated traffic stop in December 2016. The record showed that Berry had
lived openly in Cuyahoga County and did not establish that he purposely concealed his identity or whereabouts
to avoid prosecution.

PROCEDURAL HISTORY

Berry was indicted in 2014 for rape, attempted rape, and kidnapping arising from a 1995 incident. After his
convictions were vacated on ineffective-assistance grounds, the trial court permitted him to file a statute-of-
limitations motion. Following an evidentiary hearing, the trial court dismissed the indictment, concluding that
the State had not exercised reasonable diligence in executing the summons or warrant. The Eighth District
affirmed.

DISPOSITION

affirmed
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