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SUMMARY

In this dissenting opinion, Justice Boyd, joined by Justice Devine, would have held that Amazon.com
qualifies as a “seller” under the Texas Products Liability Act when it controls the transaction and
delivery of a third-party product through its Fulfillment by Amazon program. The dissent emphasizes
the statutory definition of “seller” and concludes that the definition does not require Amazon to hold

title to the product.
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PROCEDURAL POSTURE The Supreme Court of Texas considered a certified question from the

United States Court of Appeals for the Fifth Circuit concerning
whether Amazon.com is a seller under the Texas Products Liability Act
when it does not hold title to a product but controls the transaction and

delivery through its Fulfillment by Amazon program.

STANDARD OF REVIEW De novo statutory interpretation in answering a certified question
PRECEDENTIAL VALUE Dissenting opinion; the proposed interpretation is nonbinding.
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QUESTIONS PRESENTED

1. Whether Amazon.com is a seller under Texas Civil Practice and Remedies Code section 82.001(3) when
it does not hold title to a product but controls the transaction and delivery through its Fulfillment by

Amazon program.

2. Whether the statutory phrase "distributing or otherwise placing" a product in the stream of commerce

requires the defendant to hold title to the product.

HOLDINGS

1. In the dissent's view, Amazon.com is a seller under section 82.001(3) because it physically conveys or
transfers the product within the sales process and controls the transaction and delivery, regardless of

whether it ever holds title. The majority held otherwise.

KEY QUOTATIONS

“Even if the term has a different meaning under the constitution or the common law, or even a different

common, ordinary meaning, we must apply the meaning the statute expressly provides.” (at 1)

“In short, Amazon.com does not merely transport the product on behalf of its seller, like a mail carrier or

delivery service might do.” (at 4)

“To retroactively impute a new common-law possession-of-title requirement is to improperly “judicially

amend the statute to add an exception not implicitly contained in the language of the statute.”” (at 9)

FACTUAL BACKGROUND

A third-party merchant provided a product to Amazon.com for sale through Amazon's Fulfillment by Amazon
program. Amazon stored the product, listed and promoted it on its website, processed the customer's payment,
retrieved and packaged the product, arranged delivery, and handled returns and refunds. Amazon did not hold
title to the product, and the certified question asked whether Amazon nevertheless qualifies as a seller under the
Texas Products Liability Act.

PROCEDURAL HISTORY

The case reached the Supreme Court of Texas on certification from the Fifth Circuit. The dissent states that the
Court's majority answered the certified question negatively, holding that Amazon.com is not a statutory seller
when it sells a product through its Fulfillment by Amazon program because Amazon.com never held title to the

product. Justice Boyd disagreed and would have answered that Amazon.com qualifies as a seller.
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