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SUMMARY

The Supreme Court of Wisconsin held that the assessment of leased retail property under Wisconsin
Statute § 70.32(1) must generally reflect the market rent and market value of the fee simple interest,
rather than above-market contract rent. The court reaffirmed that the Wisconsin Property Assessment
Manual must be followed absent conflicting law, reversed the court of appeals, and remanded for
further proceedings. The court deemed the challenge to the 2004 assessments waived and moot and
did not reach the uniformity-clause issue.
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PROCEDURAL POSTURE Walgreen Co. sought review of a published Wisconsin Court of
Appeals decision affirming a Dane County Circuit Court judgment
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QUESTIONS PRESENTED

1. Whether Wisconsin property-tax law required Madison to assess the leased retail properties using market
rents rather than the above-market contract rents under the income approach.

2. Whether the City and lower courts improperly relied on the actual lease terms and unusual financing
arrangements in determining the properties' taxable real-property value.

3. Whether Walgreen was barred from challenging the 2004 assessments for failure to comply with Wis.
Stat. § 70.47(7), or whether that issue was waived and moot.

4. Whether the assessments violated the Wisconsin Constitution's uniformity clause.

HOLDINGS

1. Under Wis. Stat. § 70.32(1), an income-approach assessment of leased retail property must generally use
market rent rather than the property's actual contract rent when determining the market value of the fee-
simple interest. Above-market lease terms resulting from unusual business or financing arrangements
may not be used to increase the property's taxable real-property value.

2. Assessors must distinguish unusual financing arrangements, development costs, and business value from
taxable real-property value and may not rely solely on a lease's income stream to establish the
assessment.

3. Wis. Stat. § 70.32(1) requires adherence to the Wisconsin Property Assessment Manual absent
conflicting law, and no conflict existed here that justified using above-market contract rents.

4. The issue whether Walgreen failed to comply with Wis. Stat. § 70.47(7) was waived and moot because
the Board of Review conducted a hearing and accepted the assessment evidence.

KEY QUOTATIONS

“Wis. Stat. § 70.32(1) "proscribes assessing real property in excess of market value."” (at 690)

“Rent is not a right in realty; it is what is exchanged for an encumbrance upon a right in realty.” (at 700-701)

“A lease never increases the market value of real property rights to the fee simple estate.” (at 701)

“an assessor's task is to value the real estate, not the business concern which may be using the property.” (at
705)

“The main rule for income approach assessments of leased property is that the property must be assessed in
terms of market rents unless, as is the case with encumbrances created by lower than market value rent, a
buyer would not be able to buy the property at the market rate.” (at 710)

FACTUAL BACKGROUND



Walgreen Co. leased two Madison properties under long-term, build-to-suit arrangements developed to its
specifications. The leases incorporated land-acquisition, construction, financing, development, and profit costs,
producing rents materially above market rental rates. Madison assessed the properties using an income approach
based on the actual contract rents, while Walgreen's appraisals used market rents and valued the fee-simple
interests at substantially lower amounts.

PROCEDURAL HISTORY

The City assessed two leased Walgreen properties for tax years 2003 and 2004 using an income approach based
substantially on the properties' actual contract rents. Walgreen challenged the assessments before the Madison
Board of Review and then filed an excessive-assessment and tax-refund action under Wis. Stat. § 74.37(3)(d).
The Dane County Circuit Court ruled for the City, and the Wisconsin Court of Appeals affirmed. The Wisconsin
Supreme Court granted review, reversed the court of appeals, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including application of the Property Assessment
Manual's market-rent methodology and proper determination of the fee-simple market value of the properties.
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