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SUMMARY

The Montana Supreme Court affirmed Joey Jean Oltrogge’s conviction for disorderly conduct arising
from profane and insulting remarks directed at a 13-year-old neighbor. The court held that the remarks
constituted unprotected fighting words and applied its analysis from the related City of Billings v.
Nelson appeal to reject the remaining issues. The memorandum opinion was issued as a noncitable
decision under the Montana Supreme Court’s Internal Operating Rules.
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QUESTIONS PRESENTED

1. Whether Oltrogge's gesture and statement constituted unprotected fighting words under Montana's
disorderly-conduct statute.

2. Whether the District Court correctly affirmed the municipal court's resolution of the related
constitutional, evidentiary, sentencing, and judicial-bias issues.

HOLDINGS

1. Oltrogge's act of flipping off the child and saying "Fuck you" was inherently inflammatory and
constituted fighting words with the potential to incite an immediate violent response; therefore, the
speech was not constitutionally protected and supported the disorderly-conduct conviction.

2. The District Court correctly affirmed the municipal court's rulings concerning the responding officer's
alleged misstatement, replay of recordings, authentication of a McDonald's receipt, consideration of the
victim's age at sentencing, and the unpreserved judicial-bias claim.

KEY QUOTATIONS

“Similarly, Oltrogge’s words were inherently inflammatory and fall within the “fighting words” doctrine. Her
speech was not constitutionally protected.” (¶ 5)

“this case is decided by memorandum opinion and shall not be cited and does not serve as precedent.” (¶ 1)

FACTUAL BACKGROUND

Oltrogge and her mother saw the victim, a thirteen-year-old neighbor, walking home from school while they
were driving to the mother's house. Oltrogge raised her middle finger and said, "Fuck you," while her mother
used a racial slur. The child's mother called police, and Oltrogge and her mother were tried together and
convicted of disorderly conduct.

PROCEDURAL HISTORY

Oltrogge was convicted of disorderly conduct in municipal court after making an insulting and profane remark
toward a thirteen-year-old child. The District Court affirmed, and Oltrogge appealed to the Montana Supreme
Court. The Supreme Court decided the appeal by memorandum opinion and affirmed.

DISPOSITION

affirmed
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