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SUMMARY

The North Dakota Supreme Court reversed the dismissal of Doug Zink’s complaint because he was
not given adequate notice or an opportunity to respond before the district court demanded proof of an
alleged partnership and dismissed the action. The court held that dismissal of Ted Keller’s complaint
was proper but had to be without prejudice because the court could not conclude that it was impossible
to prove the partnership. The court also reversed the award of attorney’s fees and costs to Enzminger
Steel. Justice Crothers concurred in part and dissented from the unconditional modification of Keller’s
dismissal.
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PROCEDURAL POSTURE Plaintiffs appealed from a district court judgment dismissing their
breach-of-contract complaint with prejudice, denying pending
motions, and awarding the defendant attorney's fees and costs.

STANDARD OF REVIEW The court reviewed the dismissal under the summary-judgment
standard because the district court required consideration of evidence
outside the pleadings. Summary judgment is reviewed de novo as a
question of law; the evidence is viewed in the light most favorable to
the opposing party, and summary judgment is proper only when no
genuine issue of material fact exists. The district court's conduct of
courtroom proceedings is reviewed for abuse of discretion.

PRECEDENTIAL VALUE Published North Dakota Supreme Court opinion; precedential, with a
partial dissent.
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QUESTIONS PRESENTED

1. Whether a district court may sua sponte require plaintiffs to produce evidence outside the pleadings and
dismiss their complaint without first providing adequate notice and an opportunity to respond.

2. Whether the dismissal as to Doug Zink was proper when he was absent from the hearing and received no
notice that the court intended to require partnership proof or dismiss the complaint.

3. Whether Keller's complaint should have been dismissed with prejudice after he failed to produce
evidence of the alleged partnership.

4. Whether the award of attorney's fees and costs was proper after the district court found that the pleadings
were made in bad faith.

HOLDINGS

1. A district court may dismiss a civil action without a party's motion, but it must give the parties adequate
notice of its intent to dismiss and an opportunity to respond.

2. The dismissal with prejudice as to Doug Zink was improper because he did not receive adequate notice
or an opportunity to respond to the court's demand for partnership proof.

3. Keller's complaint could properly be dismissed for failure to produce evidence establishing the alleged
partnership, but the dismissal had to be without prejudice rather than with prejudice.

4. The award of attorney's fees and costs to Enzminger Steel was improper and had to be reversed.

KEY QUOTATIONS

“when a court dismisses an action sua sponte, it is still required to give the parties notice of its intent to do so
and an opportunity to respond.” (¶ 17)

“The district court has the power to dismiss a case in the absence of a party’s motion, but must provide the
parties with adequate notice and an opportunity to respond.” (¶ 30)

“Additionally, a case may be dismissed only when the court is certain that it will be impossible for the parties
to state a valid claim.” (¶ 30)

FACTUAL BACKGROUND



Enzminger Steel contracted with Doug Zink to supply components for a new grain-drying site. Zink and Keller
alleged that they had formed an unwritten partnership to construct and operate the site and that the partnership,
rather than the individual Zinks, was the contracting party. After discovering allegedly unsuitable components,
they refused further payment and brought a breach-of-contract action. At a hearing on procedural motions, the
district court questioned whether the partnership was fictitious and being used to permit Keller's unauthorized
practice of law, then required proof of the partnership and dismissed the action when no proof was produced.

PROCEDURAL HISTORY

Zink and Keller sued Enzminger Steel after refusing further payments under a contract for components used in a
grain-drying site. During a hearing on various motions, the district court sua sponte required them to produce
proof of an alleged partnership within four days and stated that failure to do so would result in dismissal. Neither
produced the requested proof, and the district court dismissed the complaint with prejudice and awarded fees and
costs. The Supreme Court of North Dakota reversed and remanded, reversing the dismissal as to Zink, modifying
Keller's dismissal to be without prejudice, and reversing the fee and cost award.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion. The dismissal as to Doug Zink is reversed. Keller's
complaint is dismissed without prejudice, preserving the possibility of later proof of the partnership, joinder
under N.D.R.Civ.P. 19(a), or amendment under N.D.R.Civ.P. 15. The attorney's-fee and cost award is reversed.
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