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SUMMARY

The Oregon Supreme Court affirmed the Court of Appeals and circuit court in a case involving
resentencing after reversal of two of the defendant’s convictions. The court held that ORS 138.222(5)
(b) authorized resentencing on all convictions remaining on remand, including convictions for which
the original sentences had been served, and that the federal Double Jeopardy Clause did not preclude
that result. The court further held that, under North Carolina v. Pearce and State v. Partain, a more
severe sentence imposed by a different sentencing judge requires reasons on the record that are based

on facts unknown to the original sentencing judge and are wholly logical and nonvindictive.
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QUESTIONS PRESENTED
1. Whether ORS 138.222(5)(b) and the common-law rule recognized in State v. Smith permitted the trial

court to resentence Sierra on all convictions remaining after the appellate reversal, including unlawful-

use-of-a-weapon convictions for which the original sentences had been served.

2. Whether the federal Double Jeopardy Clause barred resentencing on the unlawful-use-of-a-weapon

convictions after Sierra had served the original sentences.

3. Whether due process under North Carolina v. Pearce and State v. Partain prohibited the imposition of a
more severe sentence on remand by a different sentencing judge unless the judge articulated sufficient

nonvindictive reasons.

HOLDINGS

1. When an appellate court reverses a conviction in a multicount case involving at least one felony and
affirms other counts, ORS 138.222(5)(b) authorizes the trial court on remand to resentence the defendant
on all convictions that remain, including convictions for which the original sentences have been served,

at least where the convictions arose from the same criminal episode.

2. The federal Double Jeopardy Clause did not bar the trial court from imposing new sentences on the

unlawful-use-of-a-weapon convictions remaining on remand.

3. When a different judge imposes a more severe sentence on remand, the judge must affirmatively state
reasons for the increase on the record. The presumption of vindictiveness is avoided when the reasons
are wholly logical and nonvindictive; the reasons need not be limited exclusively to facts occurring after

the original sentencing.

KEY QUOTATIONS

“The answer to both questions is no.” (at 725)

“We conclude that, in enacting ORS 138.222(5)(b), the legislature intended to permit judges to resentence

defendants on all of the convictions that remain on remand.” (at 732)

“Thus, we decline to adopt a categorical rule that a difference in judges makes the first prophylactic rule

adopted in Pearce inapplicable.” (at 743)

“As long as the second judge gives a “wholly logical, nonvindictive reason” for the more severe sentence, we

conclude that the second Pearce requirement has been met.” (at 744)

FACTUAL BACKGROUND



A jury convicted Sierra of one count of first-degree kidnapping, two counts of second-degree kidnapping, one
count of fourth-degree assault, and five counts of unlawful use of a weapon. The original court imposed an
aggregate 250-month sentence, including a 110-month sentence for first-degree kidnapping and concurrent
sentences of 14 months or less on the remaining convictions. After two second-degree kidnapping convictions
were reversed, a different judge resentenced Sierra to 276 months based in part on four enhancement factors
found by a jury and on information concerning the victims' continued impact and Sierra's prison disciplinary

record.

PROCEDURAL HISTORY

A jury convicted Sierra of nine offenses and the circuit court imposed a total sentence of 250 months. The
Oregon Supreme Court reversed two kidnapping convictions and remanded for resentencing on the remaining
convictions. A different sentencing judge imposed a 276-month aggregate sentence, including upward departure
sentencing based on jury-found enhancement factors and new sentences on several unlawful-use-of-a-weapon
convictions. The Court of Appeals affirmed, and the Supreme Court of Oregon granted review and affirmed both

judgments.
DISPOSITION

affirmed
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