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SUMMARY

The United States District Court for the Western District of New York dismisses without prejudice
Seongnam Lee’s 28 U.S.C. § 2241 petition challenging his continued immigration detention without a
bond hearing. The court holds that Lee’s Visa Waiver Program final administrative removal order
became effectively final when his asylum-only proceedings were dismissed, making his detention
mandatory under 8 U.S.C. § 1231(a)(2) during the 90-day removal period. The court grants the
respondents’ motion to dismiss as premature and denies Lee’s motion for a temporary restraining order
as moot.
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DISPOSITION dismissed

PROCEDURAL POSTURE Petitioner brought a 28 U.S.C. § 2241 habeas petition challenging his
continued immigration detention without a bond hearing and moved
for a temporary restraining order. Respondents moved to dismiss the
petition as premature.

STANDARD OF REVIEW The court considered subject-matter jurisdiction under 28 U.S.C. §
2241 and reviewed respondents' motion to dismiss on the ground that
the detention challenge was premature. The opinion does not identify a
separate formal standard of review.

PRECEDENTIAL VALUE Unknown; district court decision designated per curiam, with no
reporter citation or stated precedential status in the opinion.
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QUESTIONS PRESENTED

1. Whether the district court had subject-matter jurisdiction over Lee's § 2241 challenge to the
constitutionality of his immigration detention.

2. Whether 8 U.S.C. § 1187(c)(2)(E) independently authorized detention of a Visa Waiver Program
violator.

3. Whether Lee's Visa Waiver Program Final Administrative Removal Order constituted an effectively final
order of removal after he withdrew his asylum-only proceedings.

4. Whether Lee's detention during the 90-day removal period was mandatory under 8 U.S.C. § 1231 and
therefore rendered his due process and bond-hearing petition premature.

5. Whether Lee's motion for a temporary restraining order remained justiciable after dismissal of the
habeas petition.

HOLDINGS

1. The district court had subject-matter jurisdiction under 28 U.S.C. § 2241 because Lee challenged the
constitutionality of his detention rather than the underlying removal proceedings.

2. Section 1187(c)(2)(E) is not an independent statutory basis for detention of a Visa Waiver Program
violator because the provision addresses program-country qualifications and does not authorize
detention.

3. Because Lee withdrew his asylum-only proceedings and had no asylum application pending, the Visa
Waiver Program Final Administrative Removal Order effectively constituted a final order of removal.

4. Lee was subject to mandatory detention under 8 U.S.C. § 1231(a)(2) during the 90-day removal period,
which began on March 3, 2026, and ended on June 1, 2026. The court therefore lacked authority to order
release under supervision or a bond hearing, and the petition was premature.

5. The motion for a temporary restraining order was moot because the habeas petition was dismissed.

KEY QUOTATIONS

“The text of § 1187(c)(2)(E) says nothing about DHS’s [or ICE’s] authority to arrest and detain a person who
has overstayed under the [Visa Waiver Program].” (Discussion II.A)

“Perhaps the biggest roadblock to the government’s claim that § 1187(c)(2)(E) provides detention authority is
the code section’s failure to mention detention at all.” (Discussion II.A)



“Because Petitioner’s asylum-only proceedings are no longer pending, the VWP FARO in his case constitutes
a final order of removal making him subject to detention under 8 U.S.C. § 1231(a)(2).” (Discussion II.B)

FACTUAL BACKGROUND

Lee, a citizen and national of South Korea, entered the United States on March 3, 2012, under the Visa Waiver
Program and overstayed his authorized period of admission. After withdrawing his asylum, withholding-of-
removal, and Convention Against Torture applications, he was arrested by ICE on February 24, 2026, and served
with a Visa Waiver Program Final Administrative Removal Order on March 3, 2026. He filed a § 2241 petition
asserting that continued detention without a bond hearing violated his Fifth Amendment liberty interest, but at
the time of filing he remained within the statutory 90-day removal period.

PROCEDURAL HISTORY

Lee entered the United States under the Visa Waiver Program, overstayed, withdrew his asylum-only
applications, and was served with a Visa Waiver Program Final Administrative Removal Order on March 3,
2026. He filed this § 2241 petition on March 28, 2026. The district court granted respondents' motion to dismiss,
dismissed the petition without prejudice as premature, and denied the TRO motion as moot.
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