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SUMMARY

The Appellate Division, First Department unanimously affirmed dismissal of a malicious prosecution
action under CPLR 3211(a)(7). The court held that plaintiffs failed to sufficiently allege the absence of
probable cause, noting that prior orders created a presumption of probable cause that plaintiffs did not
overcome. The court also held that its reversal of orders in the underlying action did not establish a
lack of probable cause when that action was commenced.
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PROCEDURAL POSTURE Plaintiffs appealed from an order of Supreme Court, New York
County, granting defendants' motion to dismiss the complaint under
CPLR 3211(a)(7).

STANDARD OF REVIEW Review of dismissal under CPLR 3211(a)(7), examining whether the
complaint sufficiently stated a cause of action.
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QUESTIONS PRESENTED

1. Whether the complaint sufficiently alleged that defendants lacked probable cause to initiate or continue
the underlying action, as required for a malicious-prosecution claim.

2. Whether the prior motion court's orders and consideration of the Term Sheet created a presumption of
probable cause that plaintiffs' allegations failed to overcome.

3. Whether reversal of the prior motion court's orders established that defendants lacked probable cause
when they commenced the underlying action.

HOLDINGS

1. The complaint was properly dismissed under CPLR 3211(a)(7) because it failed to sufficiently allege the
absence of probable cause to initiate or continue the underlying action.

2. Reversal of the prior motion court's orders did not establish or conclusively determine that defendants
lacked probable cause to commence the underlying action in the first instance.

KEY QUOTATIONS

“The complaint, which asserted a single cause of action, for malicious prosecution, was properly dismissed
for failure to sufficiently allege the absence of probable cause to initiate or continue the underlying action”
(at *1)

“The reversal of the motion court's orders by this Court is not dispositive of whether defendants had probable
cause to commence the underlying action in the first instance” (at *1)

FACTUAL BACKGROUND

Plaintiffs brought a malicious-prosecution claim based on a prior action in which defendants asserted that
plaintiffs concealed transfer restrictions in a Participation Agreement and their negative effect on defendants. In
the prior action, the motion court granted plaintiffs' motion for a preliminary injunction, denied defendants'
motion to dismiss, and denied defendants' motions to renew; the motion court also considered a Term Sheet and
alleged fraudulent misrepresentations. Plaintiffs relied on those materials and the later reversal of the prior-
action orders to argue that defendants lacked probable cause.
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