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SUMMARY

The Tenth Circuit reviewed a judgment requiring A & P Steel to pay delinquent contributions, interest,
liquidated damages, attorneys' fees, and costs to three union trust funds under collective bargaining
agreements. The court held that federal courts had jurisdiction to determine the relevant bargaining
unit in the contractual dispute and that A & P, rather than the multi-employer bargaining unit, was the
relevant unit for assessing union majority status. Because the agreements were repudiable prehire
agreements, A & P's November 14, 1980 repudiation was effective, requiring recalculation of

damages.
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PROCEDURAL POSTURE A & P Steel appealed a district court judgment requiring payment of

delinquent contributions, interest, liquidated damages, attorneys' fees,
and costs to three union trust funds under collective bargaining

agreements.

STANDARD OF REVIEW Clear-error review applied to factual findings concerning union
performance, laches, and the special master's covered-work findings;

the court reviewed contractual and jurisdictional issues de novo.
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UESTIONS PRESENTED

Whether a federal court has jurisdiction under section 301 to determine the relevant bargaining unit and
union majority status when that representational issue is necessary to resolve a contractual contribution
claim and is not pending before the NLRB.

. Whether A & P's assignment of bargaining rights to a multiemployer bargaining unit transformed its
section 8(f) prehire agreements into nonrepudiable collective bargaining agreements.

. Whether frustration of purpose, breach, failure of consideration, or lack of union benefit excused A & P's
obligation to make trust-fund contributions.

. Whether A & P established the defense of laches.

. Whether the special master's interpretation of covered work and calculation of covered hours were

erroneous.

OLDINGS

Under section 301, a federal court may resolve a representational issue, including the identity of the
relevant bargaining unit, when resolution of that issue is essential to adjudicating a genuine contract

claim and the same issue is not pending before, or previously submitted to, the NLRB.

. A construction employer's assignment of bargaining rights to a multiemployer bargaining unit does not,

absent employee assent, merge the employer's workforce into that unit or transform a section 8(f) prehire

agreement into a nonrepudiable collective bargaining agreement.

. A & P's November 14, 1980 letters constituted an effective repudiation of the section 8(f) agreements,
and A & P was not liable for contractual payments accruing after that date, although it remained liable

for obligations incurred before repudiation.

. Frustration of purpose does not apply to a party's simple failure to perform contractual obligations, and

A & P failed to prove that the Union's alleged nonperformance excused its contribution obligations.

. A & P failed to establish laches because it did not show that the Trustees had full knowledge of the

relevant facts and unreasonably delayed asserting their rights.



6. The special master's interpretation of covered work and calculation of covered hours were correct, and

the district court properly adopted those findings.

KEY QUOTATIONS

“In such a situation, federal court jurisdiction exists notwithstanding the availability of a unit determination
by the NLRB if one of the parties filed an unfair labor practice charge or sought unit clarification.” (812 F.2d
at 1526)

“Absent employee assent, we cannot accept the view that assignment of a construction employer's rights to an
MEBU effects a "merger," transforming prehire agreements into nonrepudiable contracts on the basis of

presumed union majority status in the multiemployer work force.” (812 F.2d at 1529)

“Furthermore, we hold that the letters on or about November 14, 1980, disavowing any contract with the
Union at seven specific worksites, constituted a repudiation on their face and, therefore, A & P is not liable

for any payments under the contract after its repudiation.” (812 F.2d at 1530)

FACTUAL BACKGROUND

A & P assigned its bargaining rights to the Associated General Contractors of Colorado and became party to two
successive collective bargaining agreements requiring contributions to three union trust funds based on hours of
covered ironwork. Although A & P submitted monthly reports through January 1980 stating that no covered
work had been performed, its employees actually performed 27,929.5 hours of covered work. After the Trustees
filed suit, A & P sent letters on November 14, 1980, disavowing its agreements on the ground that the

Ironworkers union lacked majority status among A & P's employees.

PROCEDURAL HISTORY

The Trustees sued A & P Steel under section 301 of the Labor Management Relations Act and section 502 of
ERISA to recover unpaid contributions. The district court referred calculation of covered work and damages to a
special master, adopted the special master's findings, and entered judgment against A & P. The court held that A
& P was bound by full collective bargaining agreements because it had assigned bargaining rights to the
Associated General Contractors of Colorado. The Tenth Circuit affirmed most rulings but held that the
agreements were repudiable prehire agreements as to A & P and remanded for recalculation of damages after

repudiation.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the district court for recalculation of damages to exclude amounts accruing after A & P's effective
repudiation on November 14, 1980. The district court's rulings on the other issues were affirmed.
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