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SUMMARY

The Nebraska Supreme Court affirmed dismissal of breach-of-contract claims against Dan Livingston
brought by Par 3, Inc. and Cornhusker Nursery, Inc. The court held that Livingston signed the contract
as an agent for Castle Development, an existing corporation, rather than in his personal capacity,
making Nebraska's promoter-liability statute inapplicable. The court also rejected arguments that the
district court had reformed the contract or improperly used extrinsic and parol evidence.
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QUESTIONS PRESENTED

1. Whether Dan Livingston was personally liable for breach of the tree-purchase contract.

2. Whether the district court improperly reformed the contract.

3. Whether the district court improperly used extrinsic or parol evidence to add to or vary a clear and
unambiguous written contract.

4. Whether the district court abused its discretion by overruling the appellants' motions for new trial.

HOLDINGS

1. Livingston was not personally liable because the evidence supported the finding that he signed the
contract as an agent for Castle Development, an existing corporation, and not in his personal capacity.
Nebraska Revised Statute section 21-2020 therefore did not apply.

2. The district court did not reform the contract; it interpreted the evidence to determine whether
Livingston undertook personal liability.

3. The district court did not improperly use extrinsic or parol evidence to add to or vary the contract
because it used the evidence to determine the parties' intent concerning Livingston's personal liability,
not to alter the contract's terms.

4. The district court did not abuse its discretion in overruling the motions for new trial.

KEY QUOTATIONS

“The parol evidence rule renders ineffective proof of a prior or contemporaneous oral agreement which
alters, varies, or contradicts the terms of a written agreement.” (374)

“Since the court was not clearly wrong in finding that Livingston was contracting as an agent for a
corporation that was in existence when the contract was executed, § 21-2020 is not applicable to the case at
bar.” (373)

FACTUAL BACKGROUND

In 1995, Dan Livingston and an associate organized Castle Development, Inc., with Livingston serving as
president. In 1996, a contract provided that an entity identified as Castlebrook would purchase trees from Par 3,
with the trees supplied by Cornhusker; Livingston signed beneath the designation "TITLE/CASTLEBROOK"
and wrote "Pres." above "TITLE." The Castle Brook project never occurred, and no purchase price was paid.
The trial evidence included Livingston's dealings on Castle Development letterhead and a check modified to
identify Castle Development, supporting the finding that the parties understood Livingston to be acting for an
existing corporation rather than personally.

PROCEDURAL HISTORY

Par 3 and Cornhusker Nursery separately sued Livingston for breach of contract, seeking lost profits and
damages for unsold trees. The Douglas County District Court consolidated the actions, found that Livingston
signed the contract as president of an existing corporation rather than in his personal capacity, and dismissed
both petitions. The court overruled the corporations' motions for new trial, and they appealed.



DISPOSITION

affirmed
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